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very narrow limits. Its excellencies, literary and juridical, have 
been judged of from one work alone ; and whilst the whole range 
of classical writers has been eagerly travelled over by the teacher 
and the student, the author and the reader, the style, the lan- 
guage, and the logic of some of Rome’s greatest thinkers and 
ablest administrators have been utterly neglected, or at best 
noticed in vague and careless reference. If in addition to the 
Institutes of Justinian the reviving taste for Roman jurisprudence 
shall promote a closer and more careful study of the language 
and thought of the old jurisconsults, as exhibited in the books 
of the Digest, it may confidently be predicted that in every 
department of knowledge will the student of imperial Rome be 
a gainer ; that our store of information as to her manners and 
customs, her legislation, the private life of her citizens, and, last 
though not least, her language itself, will be largely increased. 

The University of Cambridge has, however, wisely confined 
the attention of its law students for the present to the great 
work of Gaius, (a translation of which is now offered to the 
public,) and to the Institutes of Justinian, so far as an acquaint- 
ance with the original language of the legal sources is concerned. 
For the present we say, because it is to be hoped that the Digest 
itself may after a while be recognized as a fit subject for 
the student’s preparation, when with increased facilities an 
increased taste for the Jontes ipsissimi juris has been engen- 
dered ; and that excerpts of its most practical parts may be 
made hereafter to constitute a portion of his legal course. 
Indeed there seems no reason to doubt that far more extensive 
use will in time be made of the sources of Roman law, and that 
Ulpian, Gaius, and others of the ante-Justinianean compilers of 
legal histories and legal forms, will be as much recognized as 
forming a part of Roman Law study as the Institutes of Justinian 
' have been and are. 

On Gaius himself, his name, his country, the works he com- 
posed, his position amongst the lawyers of Rome, his fame in 
later times, the story of the loss and wonderful recovery of his 
Commentaries, and the influence of that work on the treatise of 
Justinian, there is no need to dilate. All that can be told the 
reader on these and other points in connection with his life 
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and writings is so fully and ably narrated in the Dictionary of 
Greek and Roman Biography by Dr Smith, that it is sufficient 
to refer him to it. There are, however, one or two matters de- 
serving of more particular attention. 

In the first place, as regards Gaius himself, it is important 
to remember that whatever reputation he acquired in later days, 
and however enduring has been his fame as the model for all 
systematic treatise-writers on law, in his own time he was only 
•a private lecturer. Unlike many of the distinguished lawyers 
who preceded him, and others equally distinguished who were 
his contemporaries, he never had the privilege condmdi jura^ 
in jure respondcndu That he was a writer held in eminent dis- 
tinction in Justinian’s time is clear from the large number of 
extracts from his works to be found in the Digest \ and there 
is good reason to believe that he was a successful and popular 
lecturer \ but it is strange that with all his rare knowledge and 
laborious research he did not emerge from his comparative 
obscurity. It may be that the very learning for which he was 
pre-eminent unfitted him for public life. His love of investiga- 
tion, his strong liking for classification and arrangement, and his 
studious habits, possibly gave him a distaste for a form of prac- 
tice in which all these qualities are of much less importance 
than rapidity of judgment, prompt decision, and aptness for 
argumentative disputation. He was one of those men like 
our own Austin ; lawyers admirably fitted for the quiet thought 
and learned meditation of the study, but averse from the stir 
and bustle of the forum ] but not the less valuable members of 
the profession which they silently adorn. 

A comparison of the excerpts from the writings of Gaius in 
the Digest with those from Ulpian, Paulus, Papinian, and others, 
to whom was granted the privilege of uttering responsa^ will show 
that there is in Gaius, as his Commentaries also evince, an 


^ A catalogue of these excerpta 
will be found in the article above 
mentioned in the Dictionary of Greek 
and Roman Biography. The Index 
Florentinus merely gives the titles of 
the books composed by Gaius. The 
number of passages from these 


quoted in the Digest, of which there 
are as many as 535, is laboriously 
stated in the Jurisprudentia Restituia 
of Abraham Wieling, pp. 
and the Palingenesia ofC. F. Hom- 
mel, Vol. 1. pp. 55—126. 
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unreadiness to give his own opinion upon contested questions, 
a strong inclination to collect and put side by side the views of 
opposite schools, and a constant anxiety to treat a legal doc- 
trine from an historical rather than a judicial point of view. 
In Ulpian and Paulus, and men of that stamp, we meet with 
decisive and pithy opinions upon legal difficulties, an abundant 
proof of firm self-reliance and indifference to opposite views, 
and a lawyer-like way of looking at a doctrine as it affects the 
case before them, rather than accounting for its appearance af 
a problem of Jurisprudence or Legislature; with them it is 
the matter itself which is of primary importance, with Gaius it 
is the clearing up of everything connected with the full under- 
standing in the abstract of the subject on which he is engaged. 
To this peculiar turn of his mind we are probably, indebted for 
his keen appreciation of the help which history affords to law, 
and for the large amount of reference to archaic forms and 
ceremonies which i)roceeds from his pen. 

From Gaius himself the transition to his Commentaries is 
natural Three or four topics present themselves for notice 
upon that head: (i) Their nature and object; (2) the effect 
upon them of certain constitutional reforms that had been and 
at the time of their publication were being carried out at Rome ; 
(3) the mode in which they were first presented to the public. 

I St. As to the nature and object of Gaius’ Commentaries : — 
There is an opinion pretty commonly accepted as correct, that 
this volume was written like the corresponding work of Justi- 
nian for the express purpose of giving a general sketch of the 
rules and ])rinciples of the private law of Rome, and that it 
was intended to be a preliminary text-book for students. That 
this gives a very incorrect notion of the aim of Gaius and the 
nature of his work is clear, partly from a comparison of it with 
that which w^as intended to be a student’s first book on law 
(viz. the Institutes of Justinian), and partly from the analysis of 
its subject-matter. What Gaius really had in view was, not 
the publication of a systematic treatise on private law, but the 
enunciation, in the shape of oral lectures, of matter that would 
be serviceable to those who were studying with a view to prac- 
tice. The work itself, as we shall show presently, was not 
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directly prepared for publication, but was a republication in 
a collected form of lectures (the outline of which perhaps had 
been originally in writing and the filling-up by word of mouth,) 
when the cordial reception of the same by a limited class had 
suggested their being put into a form to benefit a wider circle 
of students. The contents of the book will bear out this view. 
Thus, in the first part, Gaius speaks of men as subjects of law, 
shews what rights they have, points out who are personae and 
who are not, who are under potesias and manus^ who can act 
alone and who require some legal medium to render their acts 
valid. In fact, the main object of the whole of this first part 
is to render clear to his hearers how those who are of free birth 
stand, not only in relation to those who are not, but in relation 
to the law. Hence there is no attempt at explaining the nature 
of Law and Jurisprudence, no classification of the parts of Law, 
no aiming at philosophical arrangement and analysis, but a 
simple declaration of the Roman law as it affects its subjects, 
men, illustrated of course by historical as well as by technical 
references. Hence we understand why there is nothing in the 
shape of explanation of the rules relating to marriage, of the 
relative position of father and son, of patron and client, nothing 
of the learning about the pcculium^ or about the administration 
of the property of minors and wards. In short, this portion 
of the Commentaries might be styled the general Roman law 
of private civil rights, cleared from all rules connected with 
special relations. One special matter, however, is discussed 
with much attention and detail, viz. the position of the Latini 
in relation to private law ; but of this anomaly we shall speak 
at more length presently. 

So far for the first portion of the work :-~-The second is of 
the same nature, viz. a declaration of the general rules of law 
as affecting Res. Here the arrangement is as follows In the 
first place Gaius gives us certain divisions of Res drawn from 
their quality and specific nature ; he then proceeds to explain 
the form and method of acquisition and transfer of separate 
individual ReSy whether corporeal or incorporeal, prefacing his 
notes upon this part of his subject with a short account of the 
difference between res mancipi and res nccmancipi: from this 
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he goes on to describe the legal rules relating to inheritances 
and to acquisitions of Res in the aggregate {per universitatem)^ 
interspersing his subject with the law relating to legacies and 
fideicommissa ; last come obligations, which are discussed as 
incorporeal things not capable of transfer by mancipation, 
in jure cessio^ or tradition, but founded on and terminated by 
certain special causes. In this part of his work it is very 
important to bear in mind* that the reader is not to look for a 
detailed account of the force and effect of obligations, and #f 
the specific relations existing between the parties to them by 
their creation and extinction, for upon these matters Gains 
does not dwell. His chief aim here, as it was in the subject of 
inheritance, is to show how they began and how they were 
ended. Thus then this second part of the Commentaries may 
be entitled “The objects of Law, their gain and loss.” 

The third part of the Commentaries is entirely confined to 
the subject of actions. Here too if the book be compared 
with the parallel part of Justinian’s Institutes a striking differ- 
ence in their nature will be visible. Gaius’s work is in every 
respect a book of practice : it considers actions as remedies for 
rights infringed; it discusses the history of the subject, because 
the actual forms of pleading in certain actions could not be 
explained without an examination into their early histor)^; it 
dwells upon the various parts of the pleading with a care that 
is almost excessive; points out the necessity and importance of 
equitable remedies; in fact, goes into a very technical and v^ry 
difficult subject in a way that would be uncalled for and out of 
place in a mere elementary treatise on law. 

2nd. The influence of certain political changes then going 
on at Rome upon Gaius’s treatise have now to be noticed. 
Even to an ordinary reader of the Commentaries two remark- 
able features in them are visible. One the elaborate attention 
bestowed on the relation of the peregrini to the existing legal 
institutions of Rome, the other the constant references to the 
effect of the establishment of the Praetorian courts, with their 

^ We are indebted to Booking’s sis of the Commentaries, especially 
short but valuable Adnotatio ad for the particular fact here advert- 
systematicas for this analy- ed to. 
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equitable interpretations and fictions, upon the old Civil Law. 
A few words upon these two points will not be out of place. 
There is a chapter in Mr Merivale’s able History of the 
Romans tinder the Empire^ which is most deserving of con- 
sideration by the student of Gains. It is the one in which he 
speaks of the events that marked the reign of the Emperor 
Antoninus Pius\ The historian there passes in review the 
political elements of Roman Society at that time. Among the 
phenomena most deserving of attention two are especially 
noticed, the position of the Provincials in the state and the 
extension of the franchise on the one hand, and the relation of 
the Jus Civile and the Jus Gentium on the other. On the 
former head the narrative treats first of the struggles of the 
foreigners to obtain a participation in the advantages of 
Quiritary proprietorship, next of the gradual extension of 
Latin rights, and afterwards of full Roman rights, till the latter 
were in the end enjoyed by all the free population of the 
Empire. One or two passages deserve quotation simply for the 
sake of their illustration of the proposition we shall maintain — 
that Gaius held it a leading object to illustrate that part of the 
law that had the highest interest for the practitioners of the 
day, viz. the legal rules and the method of procedure by which 
the transactions and suits of the peregrini were affected. 

Mr Merivale tells us then “that great numbers had gained 
their footing as Roman Citizens by serving magistracies in the 
Latin towns, but the Roman rights to which they had attained 
were still so far incomplete that they had no power of deriving 
an untaxed inheritance from their parents. Hence the value of 
citizenship thus burdened and circumscribed was held in ques- 
tion by the Latins. Nerva and Trajan decreed that those new 
diizens*^ as they were designated, who thus came in, as it was 
called, through Latium, should be put on the same advanta- 
geous footing as the old and genuine class.” Again he says, 
“great anxiety seems to have been felt among large classes 

to obtain enrolment in the ranks of Rome Hadrian was 

besieged as closely as his predecessor. Antoninus Pius is 


^ Ch. Lxvii. 



IniroductioH. 


« « 

XU 

celebrated on medals as a multiplier of citizens.” From these 
facts we can draw the conclusion that a large portion of the 
most important and lucrative business for lawyers in Rome at 
the period when Gaius wrote consisted of suits in which the 
Peregrini were concerned, and therefore that a knowledge of 
the rules of law by which they were affected was of the highest 
value. Hence it is easy to account for the constant and close 
attention bestowed by Gaius upon the Latinitas^ and upon all 
legal matters relating to it, throughout the Commentaries. • 

It would, however, be impossible to deal with these topics 
apart from that very remarkable i)henomenon that must catch 
the eye of every reader of Roman law, viz. the Jus Gentium 
and its influence upon the Praetorian Courts. Here again Mr 
Merivale must be our authority, for he has shewn most clearly 
how useless was the civil law of Rome in resi)ect of questions 
between foreigners or between citizens and foreigners. He has 
described the anomalous relations of the Jus Civile and the 
Jus Gentium in the Flavian Era, and has drawn attention to 
the important position occupied by the Edict of the Praetor. 
To his narrative we can but refer, but the inference we would 
draw from that narrative is that the attraction and value of 
Gaius’s work to its first readers lay precisely in the fact that 
upon all these points (points as we see of the highest value 
at that time to the practising lawyer), his rare knowledge of 
pleading and procedure and his nice appreciation of the value 
of equitable remedies made him an authority of the highest rank, 
and that these topics were never disregarded when an allusion 
to them or illustration from them was possible. 

3rd. As to the shape in which the work of Gaius was first 
given to the world we have already intimated our opinion. It 
was not a systematic treatise composed and prepared for publi- 
cation like the Institutes of Justinian, but a sketch of lectures 
to be delivered on the legal ejuestions most discussed at the 
time, corrected and amplified afterwards by the lecturer’s own 
recollections of his vivd. voce filling-up, or by reference to notes 
taken by some one of his auditorsk 

^ After tills conclusion had been satisfaction of finding their views 
come to by the Editors they had the borne out by an excellent monograph 
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That the Commentaries are not intended to be a brief 
Compendium is plain. In a Compendium every topic is 
touched upon, none treated at excessive length. Gaius, on the 
contrary, omits many subjects altogether, as dos^ peculium cas- 
trense^ the rules as to testamcnia inofficma and the quarta 
legitma (although the cognate subjects of institution and dis- 
inheritance are amply discussed), all the real contracts ex- 
cept mutuum, the “innominate’' contracts, quasi-contracts, 
Jnd quasi- delicts, the rules as to the inheritance of child from 
mother or mother from child, &c. &c. Other topics he dis- 
cusses at inordinate length; the subject of the Latinitas is 
explained fully twice, viz. in i. 22 et seqq. and again in iii. 56 
et seqq. ; the description of aguatio in i. 156 is repeated almost 
word for word in iii. 10, and with the very same illustrative 
examples; the circumstances under which the earnings of 
others accrue to us are catalogued in ii. 86, and again in 
nearly the same phraseology in iii. 163 ; so too there is a 
double discussion of the effect of the Litis Contestatio, first in 
III. 180, 181, secondly in iv. 106 — 108. Huschke, who assumes 
the Commentaries to have been from the beginning a sys- 
tematic treatise, says that Gaius would not have investigated 
the same subject twice, nor have stayed the progress of the 
reader to recall him to what had been already described, unless 
he had allowed the earlier books to pass from his hands and 
so could not by reference to them discover that he was passing 
a second time over the same ground : and hence he frames a 
theory that the Commentaries were published in parts. “ This 
hypothesis,” says Huschke, “explains why on many points there 
is a second notice fuller and more accurate than the first.” 

But the second reference is not always more full and accu- 
rate than the first. Many proofs of this might be given, but we 
will only ask the reader to compare the passages ii. 35—37 and 
III. 85—87, and say whether the latter adds anything to the 
knowledge imparted to us in the former. So also in other 
instances, as ii. 58 and iii. 201, 


published only a few months back InstituHonen des Gams, ein Colle^ 
by Dr Dernburg of Halle, of which gienhrft aus dem Jahre 16 1 nach 
they have since made free use. Die Chrhti Geburt. Halle, 1869, 
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The lecture-hypothesis explains this peculiarity far better. 
When a systematic treatise is composed, the author can simply 
refer his reader back on the occasion of an old topic cropping 
up again ; but in a lecture this is impossible, and to prevent a 
misconception or to guard against a defect of memory on the 
part of his audience the lecturer repeats his former statements 
even at the risk of being tedious. This too, if thoroughly 
acquainted with his subject, and if delivering a course of 
lectures old and familiar to him by constant repetition, he i« 
almost certain to do, as Gaius has done, in a form identical 
even in its verbiage with the first enunciation. 

Besides these obvious arguments for the view here adopted. 
Dr Dernburg brings forward others of a more refined and subtle 
complexion. The abundance of examples, a well-known de* 
vice of a lecturer to maintain attention ; the commencement of 
a new subject with such examples rather than with a dry state- 
ment of a legal maxim : the introduction of sentences such as 
Nunc transeamus ad jidcicommissa, Et prius de hereditatibm 
despiciamusP which serve excellently to give the auditor time 
to make his notes in a lecture-room, but are unnecessary and 
wearisome in a set treatise ; the repetition of an idea in a new 
wording for the same end of giving rest to the hearer, as in 
the description of the parts of a formula “ all these parts are not 
found together, but some are found and some are not found,” 
&c. S:c. ; the marked antitheses, such as “ heres sponsoris non 
tenetuvy fidejumris autem hercs icncturf the identity of phrase- 
ology rivetting attention when it proceeds from a speaker, 
the want of change being wearisome on the part of a rater ; 
all these circumstances are pressed into the service of his and 
our argument. Hence we may fairly assert that the nature of 
the commentaries is such as we affirmed it to be at starting. 

But whatever be the irregularities and omissions arising from 
the character of the work, it must still rank high, not only 
as the first law-book, on which all other legal treatises have 
been based, but as possessing an intrinsic value of its own for 
the light it throws upon old features of Roman life and Roman 
customs, for its keen appreciation of the aid which History 
lends to Law and Legislation, and for its philological spirit. 
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To the lawyer desirous to know the detail of Roman practice 
the fourth book alone would be enough to render the volume 
priceless ; to the classical student seeking to acquaint himself 
with the outline of Roman law for the better comprehension 
of the classical historians, orators and poets, Gaius is at once 
an author more agreeable to peruse, because his language 
although not of the golden, is still an admirable specimen of 
the silver age, and beyond all comparison superior to the 
utterly debased style of Justinian, and more valuable as an 
authority because his law is that of a period only a century 
and a half posterior to Cicero, whilst Justinian is separated 
from him by more than five hundred years. 

We have now to touch upon a few points more intimately 
connected with the present translation. 

The text relied upon is in the main that of Gneist, but in 
the fourth book frequent employment has been made of Heff- 
ter’s variations and suggestions, for upon that book Heffter is 
the leading authority. Gneist’s edition, as is well-known, is 
a recension of all the German editions prior to 1857, the date 
of its publication. The chief of these editions we ought per- 
haps to enumerate; as to the others the reader will find full 
information in the preface to Booking’s fourth edition, published 
at Leipzig in 1855. The Ediiio Princeps of 1820 was brought 
out by Goschen, four years after Niebuhr’s discovery of the 
manuscript. Upon Bluhme’s fresh collation of the MS, a second 
edition, embodying his discoveries, corrections and suggestions, 
was given to the world by Goschen in 1824. It is of this 
edition that Booking remarks: “Hujus exempli quam diu 
nostris suus stabit honor, nunquam pretium diminuetur.” 
Death interrupted Goschen in his task of bringing out a third 
edition, but his work was completed and published by Lach- 
mann in 1842. Booking’s editions appeared successively in 1837, 
1841, 1850 and 1855. Heffter’s elaborate commentary and 
carefully emended text of the fourth book bears the date 1827. 

From all these and from other editions of minor importance 
Gneist drew up a text in 1857. To this text, as was said 
above, we have generally adhered, retaining also Gneist’s plan of 
printing in italics those words and sentences which have been 
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filled in conjecturally where lacunae appeared in the manu- 
script In the troublesome task of verifying these italics we 
have depended on the* reprint of the Verona MS. itself, which 
Booking published in 1866. In the preface to this work, 
written by Goschen, the date of the MS, is referred to a time 
anterior to the age of Justinian : a conclusion in which Nie- 
buhr and Koppe coincide. 

Huschke’s valuable suggestions for emendation of the text 
have, as the reader will observe, been frequently adopted 1^ 
the editors of the present translation. These are to be found 
in the various works of that learned civilian which appeared 
between 1830 and 1855. 

In the translation we have adhered as literally to the text 
as possible, preferring to explain difficult passages in notes 
rather than to paraphrase them. 

The notes are not intended to give a complete outline of 
Roman Law, but merely to elucidate the author’s meaning; and 
if we have erred on the side of brevity, we have done so because 
we desired to present to the reader Gaius himself, rather than 
Gaius hidden or overburdened with commentary. With this view 
we have remitted to an Appendix several of our longer notes. 

Our quotations have been as much as possible confined to 
Text-books easy of access, to Classical authors, and to the 
Sources. Wherever a well-recognized authority has clearly ex- 
plained the matter in hand a mere reference has been given. 
In quoting the Sources we have adopted the numerical mode of 
reference, thus Inst, i. 2. 3. signifies Justinian’s Institutes^ first 
book, second title, third paragraph, and D. 4. 3. 2. i. means 
Digest, fourth book, third title, second law,* first paragraph. 
Those to whom the verification of passages in the Digest and 
Institutes is a novelty should take notice that the opening 
paragraph of every law in the former, and the opening para- 
graph of every title in the latter, bear no number, but are 
marked by the symbol /r., an abbreviation for principium. 

Gaius himself is quoted without name: thusii. 100 denotes 
the 1 00th paragraph of the second commentary of Gaius. 


Cambridge, March 1870, 
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BOOK I, 

JURE GENTIUM ET CIVILI, 

I, 0 nines populi qui legibus et moribus reguntur partim suo 
propria, partim communi omnium hominum iure utuntur: nam 
quod quis({\xt populus ipse sibi ius constituit, id ipsius proprium 
est vocaturque ius civile, quasi ius proprium ipj»r civitatis; 
quod vero naturalis ratio inter omnes homines constituit, id 
apud omnes populos peraeque custoditur vocaturque ius gen- 
tium, quasi quo iure omnes gentes utuntur. Populus itaque 
Romanus partim suo proprio, partim communi omnium homi- 

I. All collections of human beings which are governed 
by laws and customs employ a system of law that is partly 
peculiar to themselves, partly shared in common by all man- 
kind : for what any set of people hath established as law for 
its own guidance is special to itself and is called its Jus Civile, 
the particular law, so to speak, of that state : but that which 
natural reason hath established amongst all men is guarded 
in equal degree amongst all sets of people and is called Jus 
Gentium, the law, so to speak, which all nations employ'. 
The Roman people, therefore, make use of a system of law 


* Austin's Lecture 31, 31. See also Lect. 5, pp. 117, 

161 (pp. 179 and 214, third edition). Maine’s Ancient Law, ch. 3. 
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Lex and Pkbiscitum. 


num iure utitur. Quae singula qualia sint, suis locis pro- 
ponemus. 

2. Constant autem iura ex legibus, plebiscitis, senatus- 
consultis, constitutionibus Principum, edictis eorum qui ius 
edicendi habent, responsis prudentium. 

3, Lex est quod populus iubet atqae constituit. Plebi- 
scitum est quod plebs iubet atque constituit. Plebs autem 
a populo eo distat, quod populi appellatione universi cives 
significantur, connumeratis tliam patriciis; plebis autem a{)- 
pellatione sine patriciis ceteri cives significantur. Unde olim 
patricii dicebant plebiscitis se non teneri, quia sine auctoritate 
eorum facta essent. sed postea lex Hortensia lata est, qua 
cautum est ut plebiscita universum populum tenerent. itaque 
eo modo legibus exaequata sunt. 

which is partly their own in particular, partly common to all 
mankind. What each of these sets of rules is, we shall ex- 
plain in their proper places. 

2. Now rules of law consist of leges^ plebiscita^ senatus- 
consulia^ constitutions of the emperors, edicts of those who 
have the right of issuing edicts and responses of the learned 
in the law. 

3. A lex is what the populus directs and establishes. A 
plebisciium is what the plebs directs and establishes: the plebs 
differing from the populus ‘ herein, that by the appellation of 
populus the collective body of the citizens, including the 
patricians, is denoted, whilst by the appellation of plebs is 
denoted the re.st of the citizens, excluding the patricians. 
Hence in olden times the patricians used to say that they were 
not bound by plebiscites, because they were passed without 
their authority: but at a later period the Lex Hortensia was 
carried, whereby it was provided that plebiscites should be 
binding on the whole populus^ and therefore in this way they 
were put on a level with leges'^. 


* ^ For Austin’s notiort of the dis- 
tinction between populus and ple 4 >s, 
see Vol. II. p. 197 (p. 531, third 
edition). Also read Niebuhr’s Zer- 
tures on Roman History^ Vol. i. pp. 
J64-171. 


** The senate up to the time of the 
Hortensian law had possessed a v 4 o 
on the decrees of thetribes, this being 
then abolished, the result laid down 
in the text was the consequence. 
Lex Hortensia, B.c. 286. 



SenatuscmsuUum^ Imperial Consiiiufion and Edict. 3 


4, Senatusconsultum est quod senatus iubet atque constituit, 
idque legis vicem optinet, quamvis herit quaesitum. 

5, Constitutio Principis est quod Imperator decreto vel 
edicto vel epistula constituit nec umquam dubitatum est, 
quin id legis vicem optineat, cum ipse Imperator per legem 
imperium accipiat 

6, lus autem edicendi habent magistratus populi Romani, 
sed amplissinium ius est in edictis duorum Praetorum, urbani 
e? peregrini: quorum in provinciis iurisdictionem Praesides 
earum habent; item in edictis Aedilium curulium, quorum 
iurisdictionem in provinciis populi Romani Quaestores habent; 
nam in provincias Caesaris omnino Quaestores non mittuntur, 
et ob id hoc edictum in his provinciis non proponitur. 

4. A senatusconsultum is what the senate directs and estab- 
lishes, and it has the force of a Au, although this point was at 
one time disputed 

5. A constitution of the emperor is what the emperor estab- 
lishes by his decree, edict, or rescript^ nor has there ever 
been a doubt as to this having the force of a lex^ since it is 
by a lex that the emperor himself receives his authority. 

6. The magistrates of the Roman people have the right of 
issuing edicts: but the most extensive authority attaches to 
the edicts of the two praetors, Urbanus and I\regrinus'\ the 
counterpart of whose jurisdiction the governors of the pro- 
vinces have therein : also to the edicts of the Curule Aediles, 
the counterpart of whose jurisdiction the Quaestors have in 
the provinces of the Roman people: for Quaestors are not sent 
at all into the provinces of Caesar, and therefore this (Aedi- 
litian) edict is not promulged thereiiC. 


^ Tlieophilus says that the force of 
laws was given to Seta, by the 
Lex Hortensia ; Theoph. lih. i. Tit. 
2. 5. But see Niebuhrs remarks on 
this law, Lectures on Roman History^ 
Vol. 1. pp. 322, 323* _ 

* Decrctum = a decision given by 
the emperor in his capacity of judge. 
Edictum a general constitution. 
Rescriptum - epistula = the empe- 
rbr’s solution of a legal difficulty 
propounded to him by a magistrate 


or private person; and if by the 
former, preceding such magistrate’s 
judgment and furnishing him with 
principles on which to base it. See 
Austin, Lect. 28, p. 200 (p. 534, third 
edition). 

^ Niebuhr’s Lectures on Roman 
History^ Vol. l. p. 403. 

* In the imperial times the pro* 
vinces were divided into two classes, 
provinciae mperatoriae or Caesarisy 
governed by legatl appointed by the 



4 


Responsa prudmtium. 


"}, Responsa prudentium sunt senlentiae et opiniones eorum 
quibus perraissum est iura condere. quorum omnium si in 
unum sententiae concurrant, id quod ita sentiunt legis vicem 
optinet ; si vero dissentiunt, iudici licet quam velit sententiam 
sequi ; idque rescripto divi Hadriani significatwr. 

DE JURIS DIVISIONE. 

8. Omne autem ius quo utimur vel ad personas pertin^t, 
vel ad res, vel ad actiones. sed prius videamus de personis. 

DE CONDICIONE HOMINUM. 

9. Et quidem summa divisio de iure personarum haec est, 
quod omnes homines aut liberi sunt aut servi. 

10. Rursus liberorum horainum alii ingenui sunt, alii liber- 
tini. 

7. The responses of the learned in the law are the expressed 
views and opinions of those to whom license' has been given 
to expound the laws: and if the opinions of all these are in 
accord, that which they so hold has the force of a lex: but if 
they are not in accord, the judex is at liberty to follow which 
opinion he pleases, as is stated in a rescript of the late em- 
peror Hadrian*. 

8. The whole body of law which we use relates either to 
persons or to things or to actions. But first let us consider 
about persons*. 

9. I’he primary division then of the law of persons is this, 
that all men are either free or slaves. 

10. Of freemen again some are ingenui, some libertini. 


emperor, and frovinciae saiatoriaCy 
governed by proconsuls nominated 
by the senate. This division was 
done away with about the middle of 
the 3rd century. 

^ The jurisprudentes in the most 
ancient times took up the profession 
at their pleasure, and gave their ad- 
vice gratuitously. Augustus com- 
manded that none should practise 
n.\nthout a license, and it is to this 


licensing that the words ‘‘quibus 
permissum est ” refer. See D. i. 2. 

2,47* 

^ See Austin, Lect 28, on the clas- 
sification of laws. 

^ Austin discusses the signification 
of “person,” natural or legal, in 
Lecture 12. 

The distinction between the law 
of persons and of things is treated 
of in Lecture 40. 



Ingmui and Libertinu Dediticiu 


S 


1 1. Ingenui sunt, qui liberi nati sunt ; libertini, qui ex iusta 
servitute manumissi sunt 

12. Rursus libertinorum tria sunt genera: nam aut cives 
Romani^ aut Latini^ aut dediticiorum numero sunt, de quibus 


singulis dispiciamus ; ac prius de dediticiis. 


De de/>/ticiis vel lege aelia sentia. 

13. Lege itaque Aelia Sentia cavetur, ut qui servi a dominis 
poenae nomine vincti s/nt, quibusve stigmata inscripta smt, 
deve quibus ob noxam quaestio tormentis habita s// et in ea 
noxa fuisse convic/i s/nt, quique ut ferro aut cum bestiis de- 
pugnarent traditi sint, inve ludum custodiamve con/ecti fuerint, 
et postea vel ab todm domino vel ab alio manumissi, eiusdem 
condicionis liberi fi/z;//, cuius condicionis sunt peregrin! dedi- 
ticii. [De PERiCGRiNis DED/Ticiis.] (14.) Vocantur autem/OT- 
^rini dediticii hi qui quondam adversus populum Romanum 
armis susceptis pugnaverunt, deinde, ui victi sunt, se dedide- 
runt (15.) Huius ergo turpitudinis servos quocumque modo 


11. Ingenui are those who are born free: libertini are those 
who have been manumitted from servitude recognized by the 
law. 

12. Of libertmi again there are three classes, for they are 
either Roman citizens, or Latins, or in the category of the 
dediticii. Let us consider these one by one, and first as to 
dediticii, 

13. It is provided then by the Lex Aelia Sentia^ that such 
slaves as have been put in chains by their masters by way of 
punishment, or have been branded, or examined by torture 
on account of misdeed, and convicted of the misdeed, or 
have been delivered over to fight with the sword or against 
wild-beasts, or cast into a gladiatorial school or a prison, and 
have afterwards been manumitted either by the same or 
another master, shall become freemen of the same class 
whereof are peregnni dediticii, 14. Now those are called 
peregrini dediticii who aforetime have taken up arms and fought 
against the Roman people, and then, when conquered, have 
surrendered themselves. 15. Slaves then who have been visited 


^ Enacted A, D. 4, Ulpian, i. ti. D. 40.9. 
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Civh Romani and Latinu 


et cuiuscumque aetatis manumissos, etsi pleno iure dominorum 
fuerint, numquam aut cives Romanos aut Latinos fieri dicemus^ 
sed omni modo dediticiorum numero constitui intellegemus, 

1 6. Si vero in nulla tali turpitudine sit servus, manumissum 
modo civem Romanum, modo Latinum fieri dicemus. (17.) 
Nam in cuius persona tria haec concummt, ut maior sit anno- 
rum triginta, et ex iure Quiritium domini, et iusta ac legitima 
manumissione liberetur, id estvindicta aut censu dMltesiamento^ 
is civis Romanus lit : sin vero aliquid eorum deerit, Latinifs 
erit. 


De manumissione vel causae probatione. 

18. Quod autem de aetate servi requiritur, lege Aelia Sentia 
introductum est. nam ea lex minores xxx annorum servos 
non aliter voluit manumissos cives Romanos fieri, quam si 
vindicta, aput consilium iusta causa manumissionis adprobata, 

with such disgrace, in whatever manner and at whatever age 
they have been manumitted, even although they belonged to 
their masters in full title’, we shall never admit to become 
Roman citizens or Latins, but shall under all circumstances 
understand to be put in the category of dediticii\ 

16. But if a slave have fallen under no such disgrace, we 
shall say, that when manumitted he becomes in some cases 
a Roman citizen, in others a Latin.. 17. For in whatsoever 
man’s person these three qualifications are united, (i) that he 
be above thirty years of age ; (2) the property of his master 
“ ex jure Quiritium and (3) liberated by a regular and lawful 
manumission, t.e. by vindicta^ census, or testament^, such an one 
becomes a Roman citizen: but if any one of these qualifica- 
tions be wanting he will be a Latin. 

i8. The requirement as to the age of the slave was intro- 
duced by the Lex Aelia Sentia. For that law prohibited slaves 
manumitted under thirty years of age from becoming Roman 
citizens unless they were liberated by vindicta after lawful 


^ “Plwo jure ” = “ ex jure'Quiri- 
tium i.e, not merely “in bonis 
for the signification of which terms 
see lU 40. Compare also § 1 7 below. 
* For further information as to 
Hlicii see ill. 74; Ulp, l. ii. 


^ H. 267, 376. Sandal s’ 
p. 91. Niebuhr is of opinion that 
the rights which ensued upon the 
Y5irious kinds of manumission, were 
not identical, Hist, of Rome, Vol, i. 
p- 594. Ulpian, 1. 6, 8, 10, 12, 16. 



Lawful causes for Manumission: the Council. 


1 


liberati fuerint. (19.) lusta autem causa manumissionis est 
veluti si quis filium filiamve, aut fratrem sororemve naturalem, 
aut alumnum, aut p^e^agogum, aut servum procuratoris habendi 
gratia, aut ancillam matrimonii causa, aput consilium manu- 
mittat [De REcu/’i:/^^TOR//;^/^.] (20.) Consilium autem ad- 
hibetur in urbe Roma quidem quinque senatorum et quinque 
equitum Romanorum puberum; in provinciis autem viginti 
rjcuperatorum civium Romanorum. idque fit ultimo die con- 
ventus : sed Romae certis diebus aput consilium manumittun- 
tur. Maiores vero triginta annorum servi semper manumitti 
solent, adeo ut vel in transitu manumittantur, veluti cum 
Praetor aut Proconsule in balneum vel in t//eatrum eat. (21.) 
Praeterea minor triginta annorum servus manumissione potest 
civis Romanus fieri, si ab eo domino qui solvendo non erat, 
iestamaito eum liberum et heredem relictiim — \dcsimt liiu 24]. 


cause for manumission had been aj)proved before the council 
19. Now lawful cause for manumission is, for instance, where 
one manumits before the council a son or daughter, or natural 
brother or sister, or foster-child, or personal attendant, or slave 
with the intent of making him his procurators.^ or female slave 
for the purpose of marrying her. 

20. Now the council consists in the city of Rome of five 
Senators and five Knights, Romans of the age of puberty ^ 
in the provinces of Rccupcratorcs '^ Roman citizens. And 
this proceeding (the manumission) takes place on the last day 
of their assembly, whereas at Rome men are manumitted 
before the council on certain fixed days. But slaves over 
thirty years of age can be manumitted at any time, so that 
they can be manumitted even in transitu, for instance when 
the Praetor or Proconsul is on his way to the bath or the 
theatre. 21. Further a slave under thirty years of age can 
by manumission become a Roman citizen, if (it were declared) 
by an insolvent master in his will that he was left free and 
an heir* 


* IV. 84. 

* 1. 196. 

^ Recupe^'atores. See Lord Mack- 
eruie’s Roman Lmo^ p. 310, and 
Cicero pro Tuilio, 8. The name 


was subsequently applied to officers 
holding an analogous position in the 
provinces. Ulpiau, i. 13 a ; cf. Plin. 
Ep. Ill, ao. 

* II, 154 ; Ulpian, i. 14. 
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Latini Juniani and Lex Jmia. 


22. ..Manumissi smt^ La/im \un\am dicunt\xt\ Latini 
quia adsimulati ^unt \jifin\s colonimh ; Iw;2iani ideo, quia per 
legem luniam libertatem acc^<frunt, cum o\m servi viderentur 
esse. (23.) Non tamen illis p^rmittit lex lunia nec ipsis testa- 
mentum facere, nec ex testamento alieno capere, nec tutores 
testamento dari. (24.) Quod autem diximus ex testamento 
eos a^ere non posse, i/a intellege;?////;// est^ ut nihil dir<fc/o 
heredi/atis legatorumve nomine ^fos posse capere dicamus; 
dioquin per fideicommissum capere possunt. 

25. Hi vero qui dediticioriim numero sunt nullo modo ex 
testamento capere possunt, non magis quam qui liber peregri- 


22 are manumitted are called Latini 

iMtini because they are put on the same footing with the 
Latin colonists*: yuniani because they have received their 
liberty under the Lex Junia^, whereas in former times they were 
considered to be slaves^ 23. The Lex Junia does not, how- 
ever, allow them either to make a testament for themselves, 
or to take anything by virtue of another man’s testament, or 
to be appointed tutors* (guardians) by testament. 24. Never- 
theless our statement that they cannot take under a testament 
must be thus understood, that we affirm that they can take 
nothing directly by way of inheritance or legacy; they can, on 
the other hand, take by fideicommissum^. 

25, But those who are in the category of dediticii cannot 
take under a testament at all, any more than can one who is free 


^ The general sense of the lost 
words at the beginning of this pa- 
ragraph no doubt was that those 
who were manumitted, though not 
fulfilling all the three conditions of 
§ 17, were Junian Latins. Read iii. 

* The Latin colonists here meant 
are not the inhabitants of the old 
Latin towns (whose franchise is called 
majus Lahum by Niebuhr), who had 
full civic rights by the Julian law: 
but the colonists and inhabitants of 
the towns of Cisalpine Gaul, who 
were raised to the rank of Latins by 
a law of Cn. Pompeius Strabo ; the 


bulk of the population, however, 
being debarred from conubmm^ 
and those who held magistracies 
alone receiving Roman citizenship. 
See note on 1. 95. This franchise 
Niebuhr calls “minus Latium,” Hist, 
of Rome^ Vol. 11. pp. 77— Hi. 

^ Lex Junia Norbana, A.D. 19. 

^ In ancient times slaves manumit- 
ted irregularly only held their lil)erty 
on sufferance. Their masters could 
recall them into slavery, hence “ olim 
servi videbantur esse.” ill. 56; Ul- 
plan, I. u. 

I. 144... 

® II. 246. 



DediUdi. T/U jLatinifas. 
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nusque est. nec ipji tesiamentum facere possunt secundum 
^uod pUrisque plac«i/. (26.) Pessima itaque libertas eorum est 
qui dediticiorum numero sunt : nec ulla lege aut senatuscon- 
sulto aut constitutione principali aditus illis ad civitatem Ro- 
manam datur. (27.) Quin et in urbe Roma vel intro centesi- 
mum urbis Romae miliarium momi prohibentur ; et si contra 
fecerint, ipsi bonaque eorum publice venire iubentur ea condi- 
cione, ut ne in urbe Roma vel intra centesimura urbis Romae 
miliarium serviant, nm wmquam manumittdifiiiir ; et si tnanu- 
mwn fumnt, servi populi Romani esse iubentur. et haec ita 
lege Aelia Sentia conprehensa sunt, 

QuIBUS MODIS LATINI KD civitatem ROMANAM PERVENUiVT'. 

28. Latini multis modis ad civitatem Romanam perve- 
niunt. (29.) enim tdJem lege Aelia Sentia cautum 

est, ut minores triginta annorum manumissi et Latini facti, 
si uxores duxerint vel cives Romanas, vel Latinas coloniarias, 
vel ^///sdem condicionis cuius et ipsi essent, idque tej’tati fu- 

and a foreigner; nor can they, according to general opinion, make 
a testament themse!ves\ 26. The liberty, therefore, of those 
who are in the category of dediticii is of the lowest kind, nor is 
access to Roman citizenship allowed them by any Icx^ senatus- 
consultum^ or imperial constitution. 27. Nay more, they are for- 
bidden to dwell within the city of Rome or within a hundred 
miles of the city of Rome, and if they transgress this rule they 
themselves and their goods are ordered to be sold publicly, 
with the proviso that they do not serve as slaves within the 
city of Rome nor within a hundred miles of the city of Rome, 
and be never manumitted: and if they be manumitted they 
are ordered to become slaves of the Roman people. And 
these things are so laid down in the Lex Aelia Sentia. 

28, Latins attain to Roman citizenship in many ways. 
29. For it was expressly provided by the same Lex Aelia 
Sentia, that slaves manumitted under the age of thirty years 
and made Latins, if they have married wives who are either 
Roman citizens, or Latin colonists, or of the same condition 
of which they themselves were, and have made attestation of 


' in. 75 ; Ulp. XX. 14. 
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Promotion from Laiinitas to Civitas. 


erint adhibitis non minus quam septem testibus civibus Ro- 
manis puberibus, et filium procreaverint, et is filius anniculus 
fuerit^ perw/V/atur e\% si velint^ per ^am legem adire Praetorem 
vel in provinciis Praesidem provinciae, et adprobare se 
lege kelia %entia uxorem duxisse et ex ea filium anniculum 
habere; et si is aput quern causa probata est id ita esse 
pronuntiaverit, tunc et ipse Latinus et uxor eius, si et ipsa 
eiusdem condicionis sit, et ipshrum filius, si et ipse eiusdm 
condicionis sit, cives Romani esse iubentur. (30.) Ideo au- 
tem in ipsorz/w fi^w adiecimus ^*si et ipse e/w^dem condi- 
cionis sit,’’ (\Hia si uxor Latini civis Romana est, qui ex ea 

this in the presence of not less than seven witnesses, Roman 
citizens of the age of puberty*, and have begotten a son, and 
this son have attained the age of one year, shall be allowed, 
if they please, to apply, in virtue of that law, to the Praetor, 
or in the provinces to the governor, and adduce proof that 
they have married a wife in accordance with the provisions 
of the Lex Aelia Sentia, and have a son a year old ; and if 
he before whom the case is proved, shall declare that it is as 
they say, then both the Latin himself, and his wife (if she be 
of the same condition), and their son (if he also be of the 
same condition), are ordered to become Roman citizens*. 
30. For this reason do we add with reference to their son, 
‘‘ if he also be of the same condition,” because if the wife of 
the Latin be a Roman citizen, the child born from her is a 
Roman citizen by birth in virtue of a recent smatusconsultum, 


* I. 106. 

2 1.66, 80 ; III. 7 .V, Ulpian, ITI.3. 
There is an apparent contradiction 
upon this subject between (laius and 
Ulpian. Tlie former, as we see, 
attributes the re^nilations rc'^pecting 
the proof in the^'C cases to the I. ex 
Aelia Sentia, whilst the latter as- 
cribes them to the Lex Junia Nor- 
bana. Most modem writers on the 
history of the old Roman law agree 
in affixing a later date to the Junian 
than to the Aelian law. To recon- 
cile this apparent discrepancy, it is 
supposed that the later lex, which 
was passed in the reign of Tiberius 


was to a very great extent a con- 
firmatory enactment, embracing in 
it most of the regulations of the 
prior lex passed in the reign of Au- 
gustus, and therefore that the authors 
arc right in ascribing the regulations 
respecting the prohatio causaeio either 
law. A French writer, M. March- 
andy, has contended with consider- 
able show of reason that the Lex 
Junia preceded the Lex Aelia, and 
was in existence in the time of Cicero: 
see Thimis, Tom. 8. The subject 
has been discussed at length by Holl- 
weg in his Dissertaiio de causae pro^ 
batione. 



Promotion from Latiniias to Civitas, 


II 


nascitur ex novo senatusconsulto quod auctore divo Ha- 
driano factum est, civis Romanus nascitur. (31.) Hoc tamen 
ius adipiscendae civitatis Romanae etiamsi so/i minores trv 
ginta annorum manumissi et Latini facti ex lege Aelia Sen- 
tia habuerunt, tamen postea senatusconsulto quod Pegaso 
et Pusione Consulibus factum est, tiiam maioribus triginta 
annorum manumissis Latinis factis concessum est. (32.) 
Ceterum etiamsi znte ^<?t*^serit Latinus, quam annic//// /i/ii 
cadsam probarit, potest maUT eius causam probare, et sir et 
ipsa fir/ civis Rom^n^z [dcsunt 39. lin, (33. 34.)]. (35.) si 
quis alicuius ct in bonis et ex iure Quiritium sit, manumis- 

which was enacted at the instance' of the late emperor 
Hadrian. 

31. Although they alone who were manumitted under thirty 
years of age and made Latins, had this right of obtaining 
Roman citizenship in virtue of the Lex Aelia Sentia, yet it 
was afterwards granted by a semfiisconsulium^^ enacted in the 
consulship of Pegasus and Pusio, to those also who were 
manumitted and made Latins when over thirty years of age^ 
32. Further, even if the Latin die before he has proved his 
case in respect of a son one year old, the mother can tender 
proof, and thus she will herself also become a Roman citizen. 

33 - 34' 

35 - If a slave belong to any man both in bonis and ex jure 

Qidritium^^ when manumitted, (by this same owner, that is 


^ The comltia or senate in early 
imperial times still legislated in ap- 
pearance, but their legislation was 
according to the emperor’s sugges- 
tion. The cornitia being incommo- 
dious tools, the work of legislation 
was usually done by the senate, the 
smaller and more manageable body ; 
but the senate had no free action, 
their senatusconsulta were at the in- 
stance of the prince. See Austin, V ol. 
II. p. -200 (p. 534, third edition). 

* A.D. 75. 

* Who were Latins, that is to say, 
by failure of one or other of the 
conditions marked (2) and (3) in § 17 
above. 

^ In the 19th and 20th lines of 


the missing 39, Goschen proposes a 
reading founded on the appearance 
of the MS., which at that point is 
somewhat more distinct, as follows : 
“By the Lex Julia it was enacted 
that if a Latin had expended not 
less than a half (sixth?) of his patri- 
mony in the construction of a house 
at Rome, he should obtain the Qui- 
ritarian rights.” 

From Ulpian, iil. i, a portion of 
the missing paragraph 34 may be 
thus supplied: “A Latin obtains 
Roman citizenship by a ship, if he 
build one of not less than 10,000 
modii burden and uses it for carrying 
com to Rome for six years.” 

^ II. 40. 
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Hindrances to Manumission. 


sus, ab eodem scilicet, et Latinus fieri potest et ius Quiritium 
consequi. 

36, Non tamen cuicumque volenti manumitiere licet, (37.) 
nam is qui in fraudem creditorum vel in fraudem patroni ma- 
numitt//, nihil agit, quia lex Aelia Sentia inpedit libertatem. 

38. Item eadem lege minori xx annorum domino non aliter 
manumittere permittitur, quam si vindicta aput consilium iusta 

causa manumissionis adprobata fuerit. (39.) lustae autem 

• 

to say,) he can both become a Latin and obtain the “Jus 
Quiritium” [ue, become a Roman citizen*). 

36. Moreover the law does not allow any one who chooses 
to manumit^. 37. For he who manumits with the view of 
defrauding his creditors or his patron** effects nothing, since 
the Lex Aelia Sentia bars the gift of freedom. 

38. Likewise by the same law a master under twenty years 
of age is not allowed to manumit except by vindicta\ (after) 
a lawful cause for manumission has been proved before the 
council. 39. Lawful cause of manumission is, for instance, 


^ This passage is capable of two 
interpretations, either the one here 
given, which is in effect that a mas- 
ter could under the conditions spe- 
cified, confer upon his slave either 
the Latimtas or the civitas ; (the 
latter would be the result of a ma- 
numission per vindictam;) or else it 
may refer to the method of manu- 
mission termed iteratio, and this, as 
Ulpian tells us, was the result of a 
second manumission granted to one 
who from a slave had been made 
a Latin, the manumittor being his 
original master. See Ulpian, iii. 4. 

* See Ulpian, 1. 13—15, for a com- 
plete list of the cases where manu- 
mission is not allowed. 

^ The pair onus is the former mas- 
ter of a libertinus. The jura patro- 
natus were 

(ttl Obsenuia: duties attaching 
upoh the libertinus by operation of 
law, e. g. to furnish ransom for the 
patron if taken prisoner, to assist 
m furnishing dower for his daughter, 
and to contribute to his expenses in 


law-suits, &c. 

(| 3 ) Jura in bonis: rights of suc- 
cession on the part of the patronus 
to the goods of the libertinus. in. 
39 et seqq. 

(7) Operae: services reserved by 
special agreement as a consideration 
for the manumission. 

It is scarcely necessary to say that 
a freed man is styled libertinus in 
respect of his class, libertus in refer- 
ence to his former master. 

^ There is good reason for objecting 
to the words “except by vindicta^ 
for though they appear in the In- 
stitutes of Justinian, they are not 
to be found in the Commentary of 
Theophilus nor in the fragments of 
Ulpian, and it need hardly be said 
that in matters of historical informa- 
tion upon the old Roman law, Jus- 
tinian’s treatise is valueless. Nie- 
buhr and Goschen think the passage 
should have the following colloca- 
tion of words, “non aliter vindicta 
manumittere permittitur quam si 
aput, &c.” 
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causae manutnissionis sunt : veluti si quis patrem aut matrem 
aut paedagogum aut conlactaneum manumittat. sed et illae 
causae, quas superius in sem minore xxx annorum exposui- 
mus, ad hunc quoque casum de quo loquimur adferri possunt. 
item ex diverse hae ca//sae, quas in minore xx annorum domino 
rettulimus, porrigi possunt et ad serviim minorein xxx annorum. 

40. Cum ergo certus modus manumittendi minoribus xx 
annorum dominis per legem Aeliam Sentiam constitutus sit, 
evenit, ut qui xiiii annos aetatis expleverit, licet testamentum 
facere possit, et in eo heredem sibi instituere legataque relin- 
quere possit, tamen, si adhuc minor sit annorum xx, liber- 
tatem servo dare non potest. (41.) Et quamvis Latinum facere 
velit minor xx annorum dominus, tamen nihilominus debet 
aput consilium causam probare, et ita postea inter amicos 
manumittere. 

42. Praeterea lege Furia Caninia certus modus constitutus 


if a man manumits his father, or mother, or personal attendant, 
or foster-brother. And those causes too which we enumerated 
above' in reference to a slave under thirty years of age, can be 
applied to this case also about which we are now speaking. So, 
conversely, those causes which we have specified with reference 
to a master under twenty years of age, can be extended also 
to the case of a slave under thirty years of age. 

40. As then a certain method of manumitting has been 
imposed by the Lex Aelia Sentia on masters under twenty 
years of age, the result is that one who has completed his 
fourteenth year, although he can make a testament and in 
it institute an heir to himself and leave legacies, yet cannot, 
if he be still under twenty years of age, give liberty to a single 
slave. 41. And even though a master under twenty years of 
age wish to make a man a Latin (merely), yet he must still 
prove the cause before the council and then afterwards manu- 
mit him privately (inter amicos) 

42. Further by the Lex Furia Caninia®, a certain mode of 


^ T. 19. 

® This was one of the modes of 
manumission arising out of custom, 
and recognized by the Praetor. It 
was a very simple affair, for all that 


was required was for the master to 
direct his slave to go free, in the 
presence of five witnesses. 

* Passed a.d. 8. Ulpian, L 
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est in servis testamento manumittendis. (43.) nam ei qui 
plures quam duos neque plures quam decern servos habebit, 
usque ad partem dimidiam eius numeri manumittere permit- 
titur, n vero qui plures quam x ;/eque plures quam xxx servos 
habebit, usque ad tertiam partem eius numeri manumittere 
permittitur. at ei qui plures quam xxx, neque plures quam 
centum habebit, usque ad partem quartam manumittere per- 
mittitur^ nec latior licentia datur. novissime ei qui plures qum 
c habebit, nec plures quam n, amplius non permittitur, quam ut 
quintam partem neque plures manumittat. sed praescribit lex, 
ne cui plures manumittere liceat quam c. igitur si quis unum 
servum omnino aut duos ha^et, de co hac lege nihil cautum est; et 
ideo liberam habet potestatem manumittendi. (44.) Ac nec ad 
eos quidem omnino haec lex pertinet, qui sine ia^idimento manu- 
mittunt. itacjue licet iis, qui vindicta aut censu aut inter amicos 
manumittunt, totam familiam suam liberare, scilicet si alia causa 
non inpediat libertatem. (45.) Sed quod dt numero servorum 
testamento manumittendorum diximus, ita intell<^nn//j', ut ex eo 


proceeding was established for the manumission of slaves by 
testament: 43. for a man who has more than two, and not more 
than ten slaves, is allowed to manumit to the extent of half 
the number. A man, again, who has more than ten and not 
more than thirty slaves is allowed to manumit to the extent 
of one-third of the number. A man, again, who has more 
than thirty and not more than a hundred is permitted to 
manumit to the extent of a fourth part, nor is greater license 
allowed him. Lastly, a man who has more than a hundred, 
and not more than five hundred, is allowed nothing further 
than to manumit a fifth part and no greater number. But the 
law prescribes that no man shall be allowed to manumit more 
than a hundred. If, therefore, any man have only one or two 
slaves, there is nothing provided in this law with respect to 
him, and so he has unrestrained power of manumitting. 

44. Nor does tliis law in any way extend to those who 
manumit otherwise than by testament. Therefore those who 
manumit by vindicta^ census^ or inter amicos^ may set free their 
whole gang, provided no other cause stands in the way of the 
gift of freedom, 45. But what we have said about the 
number of slaves which can be manumitted by testament, we 
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numero, ex quo ditnidia aut tertia aut quarta aut quinta pars 
Xihirm potest, utique tot manumittcre licea/, quot ex antecedenti 
numero licuit. et hoc ipsa lege /ravisum est. erat enim sane 
absurdum, ut ex servorum domino quinque liberare liceret, 
quia usque ad dimidiam partem ex eo numero manumittere ei 
con^editur, ullerius autem xii servos habenti non plures liceret 
manumirtere quam iiii. at eis qui plures quam x neque \desunt 
lin. 24]. (46.) Nam et si testamento scriptis in orbem servis 
libertas data sit, quia nullus ordo manumissionis invenitur, 
nulli liberi erunt ; quia lex Furia Caninia quae in fraudem eius 
facta sint rescindit. sunt etiam specialia senatusconsulta, qui- 
bus rescissa sunt ea quae in fraudem eius legis excogitata sunt. 

47. In summa sciendum est, cum lege Aelia Sentia cautum 

shall interpret thus, that from a number out of which the half, 
third, fourth, or fifth part can be set free, it i.s certainly allowed 
to manumit as many as could have been manumitted out of 
an antecedent (i.e. smaller) number. And this provision is 
found in the lex itself. For it would indeed be absurd that 
a master having ten slaves should be allowed to manumit five, 
because he is at liberty to manumit to the extent of half out 
of the number, whilst one who had a larger number, twelve, 
should not be allowed to manumit more than four'. But that 
those who have more than ten and not ". 

46. For also if liberty be given by testament to slaves 
whose names are written in a circle, none of them will be free, 
since no order of manumission can be found: for the Lex 
Furia Caninia sets aside whatever is done for its evasion. 
There are also special senatusconsulta by which all devices 
for the evasion of the lex are set aside. 

47. Finally, we must observe that the provision of the Lex 


^ The owner of twelve could ma- 
numit five, for he would reckon the 
12 as 10, “ex antecedenti numero;” 
and so for other cases. 

^ The lost portion of the MS. 
contained a further provision of the 
lex,^ that the slaves to be liberated 
should be mentioned by name, and 
that if the testator had nominated 
more than the number allowed by 


law, those whose names stood first 
on the list should be liberated in 
order, until the proper number had 
been completed. Testators having 
adopted the plan of writing the 
names in a circle to evade this regu- 
lation, the interpretation of § 46 was 
brought to bear against them. Ul- 
pian, I. 25. 



1 6 Sui juris^ alieni juris. Potestas. 

sit, ut qui creditorura fraudandorum causa manumissi sint liberi 
non fiant [37.], etiara hoc ad peregrines pertinere (senatus ita 
censuit ex auctoritate Hadriani); cetera vero iura eius legis 
ad peregrinos non pertinere. 

48. Sequitur de iure personarum alia divisio. nam quaedam 
personae sui iuris sunt, quaedam alieno iuri sunt subiectae. 
(49.) Sed rursus earum personarum, quae alieno iuri subiectae 
sunt, aliae in potestate, aliae in manu, aliae in mancipio sunt. 
(50.) Videamus nunc de iis quae alieno iuri subiecto sint: si 
cognoverimus quae istae personae s/nt, simul intellegemus 
quae sui iuris sint. 

51. Ac prills dispiciamus de iis qui in aliena potestate sunt. 

52. In potestate itaque sunt servi dominorum. quae qui- 
dem potestas iuris gentium est : nam aput omnes peraeque 


Aelia Sentia, that those manumitted for the purpose of de- 
frauding creditors are not to become free, applies to foreigners 
as well as citizens (etiam)^ (for) the senate so decreed at the 
instance of Hadrian : but the other clauses of the lex do not 
apply to foreigners'. 

48. Next comes another division of the law of persons. 
For some persons are sui juris^^ some are subject to the jus 
(authority) of another. 49. But again of those persons who 
are subject to the authority of another, some are in potestas^ 
some in manus^ some in niancipium, 50. Let us consider 
now about those who are subject to another’s authority : if we 
discover who these persons are, we shall at the same time 
understand who are sui juris, 

51. And first let us consider about those who are in the 
potestas of another. 

52. Slaves, then, are in the potestas of their masters, which 
potestas is a creature of the jus gentium\ for we may perceive 


^ This is one of the instances of the 
value of the discovery of Gaius’s 
treatise in relation to historical in- 
formation. The existence of this 
regulation of the Lex Aelia Sentia, 
by which an enfranchisement made 
for the purpose of defrauding credi- 
tors affected foreigners as well as citi- 


zens, was utterly unknown before the 
publication of these commentaries. 

* Ulpian, iv. i. 

* See Appendix (A). 

* But see Austin, Vol. n. p, 265 
(p. 583, third edition), on the question 
of slavery being according to natural 
law or not. 
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gentes animadvertere possumus dominis in servos vitae necis- 
que potestatem esse, et quo^cumque per servura adquiritur, 
id domino adquiritur. (53.) Sed hoc tempore neque civibus 
Romanis, nec ullis aliis hominibus qui sub imperio populi 
Romani sunt, licet supra modum et sine causa in servos 
suos saevire, Nam ex constitutione sacratissimi I;;;/n-atoris 
Antonini qui sine causa servum suum occiderit, non minus 
teneri iubetur, quam qui alienum servum occiderit. Sed et 
maior quoque asperitas dominorum per eiusdem Principis 
constitutionem coercetur. Nam consultus a quibusdam Prae- 
sidibus provinciarum de his servis, qui ad fana deorum vel ad 
statuas Principum confugiunt, praecepit, ut si intolerabilis 
videatur dominorum saevitia, cogantur servos suos vcndere. 
Et utrumque recte fit; male enim nostro iure uti non debemus: 


that amongst all nations alike masters have the power of life 
and death over their slaves. Also whatever is acquired by 
means of a slave is acquired for the master*. 53. But at 
the present day neither Roman citizens, nor any other men 
who are under the empire of the Roman people, are allowed 
to practise excessive and wanton severity upon their slaves. 
For by a decree of the emperor Antoninus of most holy 
memory, he who kills his own slave without cause is ordered 
to be no less amenable than he who kills the slave of another. 
Further, the extravagant cruelty of masters is restrained by 
a constitution of the same emperor; for when consulted by 
certain governors of provinces with regard to those slaves who 
flee for refuge to the temples of the gods or the statues of the 
emperors, he ordered, that if the cruelty of the masters appear 
beyond endurance, they shall be compelled to sell their slaves. 
And both these rules are just: for we ought not to make a 


^ 11. 86. ..Observe that the reading 
is adquiritur^ not adqidri; so that 
Gams only asserts that the vitae ne~ 
cisque potestas is a creature of the 
Jus Gentium: and makes no state- 
ment as to why the master had the 
slave’s acquisitions. Savigny says 
that slaves were by some nations 


allowed to have property, e.g, by the 
Germans, and that therefore Gaius 
has intentionally used the indicative 
mood to draw our attention to the 
fact that the second incident springs 
from the Civil Law. ‘‘Savigny on 
Possess, translated by Perry,” p. 53, 
note. 
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qua ratione et prodi^is interdkitur bonoruni suonim adminis- 
tratio, 

54. Ceterum cum aput cives Romanos duplex sit domi- 
nium, (nam vel in bonis vel ex iure Quiritium vel ex utroque 
iure cuiusque servus esse intelleg/tur), ita demum servum in 
potestate domini esse dicemus, si in bonis eius sit, etiamsi 
simul ex iure Quiritium eiusdem non sit. nam qui nudum ius 
Quiritium in servo habet, is poteslatem habere non intellegitur. 

55. Item in potestate nostra sunt liberi nostri quos iustis 
nuptiis procreavimus. quod ius proprium civium Romanorum 
est. fere enim nulli alii sunt homines, qui talem in filios suos 
habent potestatem, qualem nos habemus. idque div^/j Hadri- 
diXiUs edicto quod proposuit de his, qui sibi liberisque suis ab 
eo civitatem Romanam petebant, significavit. nec prae/m’/ 
Galatarum gentem credere, in potestatem parentum liberos 
esse. 

bad use of our right, and on this principle too the management 
of their own property is forbidden to prodigals. 

54. But since among Roman citizens ownership is of two 
kinds (for a slave is understood to belong to a man either in 
bonis ox ex jure Quiritium^ or by both titles)^, we shall hold 
that a slave is in his master’s poiesias only in case he be his 
in bonis^ even if he be not the same man’s ex jure Qidritiuvi 
also. For he who has the bare jus Quiritium over a slave is 
not understood to have potesias, 

55. Our children, likewise, whom we have begotten in lawful 
marriage*, are in our potestas; and this right is one peculiar to 
Roman citizens. For there are scarcely any other men who 
have over their children a potestas such as we have. And this 
the late emperor Hadrian remarked in an edict which he pub- 
lished with regard to those who asked him for Roman citizen- 
ship for themselves and their children. I am not, however, 
unaware of the fact, that the race of the Galatians think that 
children are in the potestas of their ascendants. 


^ II. 40, 41. 

* By juslae or kgitimae mipt'm is 
irieant a marriage contracted and 
established by the special forms pre- 
scribed by the jus civile: by non jus- 
toe nuptiae^ on the other hand, is 
not necessarily meant an illegal mar- 


riage, for this sometimes denotes the 
contract which, though not complet- 
ed according to all the prescribed 
forms of the jus civile^ is valid ac- 
cording to the jus gefttium . This wa s 
an important distinction in reference 
to the causae probath. 
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56. Habent autem in potestaie liberos cives Romani^ si cives 
Romanas uxores duxerint, vel etiam Latinas peregrinasve cum 
quibus conubium habeant. cum enim conubium id efficiat, ut 
liberi patris condicionem sequantur, evenit ut non solum cives 
Romani fiant, set et in potestate patris sint. (57.) Unde et 
veteranis quibusdam concedi solet principalibus constitutio- 
nibus conubium cum his Latinis peregrinisve quas primas post 
missionem uxores duxerint. et qui ex eo matrim^nio nascuntur, 
et cives Romani et in potestatem parentum hunt. 

58. Sciendum autem est mu 0 nines nobis uxores diicerc Uccre: 
nam a quarundam nuptiis abstinere debemus. 

56. Roman citizens then have their children in their potestas^ 
if they have married Roman citizens or even Latin or foreign 
women with whom they have comihiuin\ For since conubium 
has the effect of making children follow the condition of their 
father, the result is that they are not only Roman citizens by 
birth, but are also under their father’s poiestas, 57, Hence 
by the Imperial constitutions there is often granted to certain 
classes of veterans conubium with such Latin or foreign 
women as they take for their first wives after their dismissal 
from service; and the children of such a marriage are both 
Roman citizens and in the potestas of their ascendants*. 

58. Now we must bear in mind that we may not marry any 
woman we please, for there are some from marriage^ with 
whom we must refrain. 


^ Conubium est uxoris diicendae 
facultas. Conubium habent cives 
Romani cum civibus Romanis ; cum 
Latinis autem et peregrinis ita si 
concessum sit : cum ber\us nullum 
est conubium. Ulpian, v, 3— 5. The 
double aspect of conubium^ viz. as 
it affected status^ and as it related 
to degrees of relationship, also had 
an important bearing on the causae 
probatio; as far as the former is con- 
cerned, conubium existed as an un- 
disputed right between all free per- 
.'^ons, but only as a privilege (and 
therefore requiring proof) between 
Latins and foreigners. 

Gains does not here tell us what 
were the rights of a father having 


pat 7 ’ia potestas. Originally no doubt 
the potestas over sons was the same 
as over slaves, including the power 
of life and death, and the right to 
all property which the son accjuired. 
The former power gradually fell into 
abeyance, and the latter in ihe case 
of sons was infringed upon by the 
rules which sprang up regarding pc- 
culiuni castrense and quasi-castrense, 
for which see D. 14. 6. 2, and 
bandars’ Justinian^ p. 239, Read 
also Maine, pp. 135—146. 

* Niiptiae and matrimonium seem 
to be used indiscriminately by Gaius. 
Ntiptiae properly would be the ce- 
remonies of marriage, matrimonium 
the marriage itself. 


C— 2 
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Conubium. 


59, Inter eas enim personas quae parentum liberorumve 
locum inter se optinent nuptiae contrahi non possunt, nec inter 
eas conubium est, velut inter patrem et filiam, yd matrem et 
filium, yd avum et neptem : et si tales personae inter se coie- 
rint, nefarias aique mcestas nuptias contraxisse dicuniiir, et haec 
trdeo ita sunt, ut quamvis per adoptionem parentum libero- 
rumve loco sibi esse coeperint, non possint inter se matrimonio 
coniungi, in tantum, ut et dissoluta adoptione idem iuris ma- 
neat : itaque earn quae nobis adoptione filiae aut neptis loco 
esse coeperit non poterimus uxorem ducere, quamvis earn 
emancipaverimus. 

60. Inter eas qiioque personas quae ex transverse gradu 
cognatione iunguntur est quaedam similis observatio, sed non 
tanta. (61.) Sane inter fratrem et sororem prohibitae sunt 
nuptiae, sive eodem patre eademque matre nati fuerint, sive 
alterutro eorum. sed si qua per adoptionem soror mihi esse 
coeperit, quamdiu quidem constat adoptio, sane inter me et 

59. Thus between persons who stand to one another in the 
relation of ascendants and descendants, marriage cannot be 
contracted, nor is there conubium between them, for instance, 
between father and daughter, or mother and son, or grand- 
father and granddaughter; and if such persons cohabit, they are 
said to have contracted an unholy and incestuous marriage. 
And these rules hold so universally, that although they enter 
into the relation of ascendants and descendants by adoption, 
they cannot be united in marriage ; so that even if the adoption 
have been dissolved the same rule stands : and therefore we 
cannot marry a woman who has come to be our daughter or 
granddaughter by adoption, even though we have emanci- 
pated her . 

60. Betw^een persons also who are related collaterally there 
is a rule of like character, but not so stringent*. 61. Marriage 
is certainly forbidden between a brother and a sister, whether 
they be bom from the same father and the same mother, or 
from one or other of them®. But if a woman become my 
sister by adoption, so long as the adoption stands, marriage 
certainly cannot subsist between us; but when the adoption 


^ Ulpian, V. 6. * Ibid. 

^ /, €. Whether they be of the whole or half blood. 
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earn nuptiae non possunt consixtere ; cum vero per emancipa- 
tionem adoptio dissoluta sit, potero earn uxorem ducere; set 
et si ego emancipatus fuero, nihil inpedimento erit nuptiis. 

62. Fratris filiain uxorem ducere licet: idque primum in 
usum venit, cum divus Claudius Agrippinam, fratris sui filiam, 
uxorem duxisset sororis vero filiam uxorem ducere non licet, 
et haec ita principalibus constitutionibus significantiir. Item 
amitam et materteram uxorem ducere non licet. 

63. Item earn quae nohis quondam sotrus aut nurus aut pri- 
vlgna aut noverca fuit ide^? auiem diximiis quondam, quia 
si adhiic constat eae nuptiae per quas tabs adfinitas quaesita 
est, alia ratione inter ?ws nuptial esse non possunt, (juia neque 
eadem duobus nupta esse potest, neque idem duas uxores^ 
habere. 

64. Ergo si quis nefarias atque incestas nuptias contraxerit, 
neque uxorem habere videtur, neque liberc^x. hi enim qui ex eo 
coitu nascuntur, matrem quidem habere videntur, patrem vero 

has been dissolved by emancipation \ I can marry her: and 
moreover if I have been emancipated there will be no bar to 
the marriage. 

62. It is lawful to marry a brother’s daughter, and this first 
came into practice when Claudius took to wife Agrippina, the 
daughter of his brother®. But it is not lawful to marry a 
sister s daughter. And these things are so laid down in con- 
stitutions of the emperors. Likewise it is unlawful to marry 
a father’s or mother’s sister. 

63. Likewise one who has aforetime been our mother-in-law 
or daughter-in-law or step-daughter or step-mother. The reason 
for our saying ‘‘ aforetime ” is that if the marriage still subsists 
whereby such affinity has been brought about, marriage be- 
tween us is impossible for another reason, since neither can 
the same woman be married to two husbands, nor can the 
same man have two wives. 

64. If then any man has contracted an unholy and inces- 
tuous marriage, he is considered as having neither wife nor 
children. For the offspring of such a cohabitation are regarded 
as having a mother indeed, but no father at all: and hence they 


1 1. 132. 

* This connection was again prohibited by Justinian, see Insl* 1. 10, § 3. 
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non utique : nec ob id in potestate eius sunt, sed quales sunt 
ii quos mater vulgo concepit. mm nec hi patrem habere om- 
nine intelleguntur, cum his etiam incertus sit; unde solent 
spurii /ilii appellari, vel a Graeca voce quasi enropd^v con- 
cept, vel quasi sine patre filii. 

65. Aliquando auiem evenit^ ut liberi qui staiim ut nat\ sunt 
parenturn in potestate non fiant, ii postea tamen redigantur in 
potestatem. (66.) Itaque si Laiinu% ex lege Aelia Sentia uxore 
diicta filium procreaverit, aut Latinum ex Latina, aut civem 
Romanum ex cive Romana, non habebit eum in potestate at 
causa probata civitatem Romanam consequitur cum fiUo : simul 
ergo eum in potestate sua habere incipit, 

67. Item si civis Romanus Latinam aut peregrinam uxorem 
duxerit per ignorantiam, cum earn civem Romanam esse cre- 
(leret, et filium procreaverit, hie non est in potestate, quia ne 
quidem civis Romanus est, sed aut Latinus aut peregrinus, id 


are not in his potestas^ but are as those whom a mother has 
conceived out of wedlock. For these too are considered to 
have no father at all, inasmuch as in respect of them also he is 
uncertain; and therefore they are called spurious children, 
either from a Greek word, being as it were conceived (riropdSrjv 
(at random), or as children without a father \ 

65, Sometimes, however, it happens that descendants, who 
at the moment of their birth are not in the potestas of their 
ascendants, are subsequently brought under their potestas, 

66. For instance, if a Latin, having married a wife in accord- 
ance with the Lex Aelia Sentia, have begotten a son, whether a 
Latin son by a Latin wife or a Roman citizen by a Roman 
wife, he will not have him in his potestas, but when his case has 
been proved*, he and his son together attain to Roman 
citizenship ; and therefore at the same instant he will begin to 
have him in his potestas, 

67. Likewise if a Roman citizen through ignorance have 
married a Latin or a foreign woman, believing her to be a 
Roman citizen, and have begotten a son, this son is not in his 
potestas, because he is not even a Roman citizen, but either a 
Latin or a foreigner, that is, of the condition of which his 


^ Ulpian, IV. 1. Sinepatrii according to the second derivation is con- 
tracted down into spurii * i, 29. Ulp. vii. 4. 
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est eius condicionis cuius et mater fuerit, quia non aliter quis- 
quam ad patris condicionem accedit, quam si inter patrem et 
matrem eius conubium sit : sed ex senatusconsulto permittitur 
causam erroris probare, et ita uxor quoque et filius a// civitatem 
Romanam perveniunt, et ex eo tempore incipit filius in potes- 
tate patris esse. Idem iuris est, si earn per ignorantiam uxorem 
duxerit quae dedi/Zciorum numero est, nisi quod uxor non fit 
civis Romana. (68.) Item si civis Romana per errorem nupta 
sit peregrino tamquam civi Romano, permittitur ei causam 
erroris probare, et ita filius quoque et maritus ad civitatem 
Romanam perveniunt, et aeque simul incipit filius in potestate 
patris esse. Idem iuris est si peregrino tamquam Latino ex 
lege Aelia Sentia nupta sit : nam et de hoc specialiter senatus- 
consulto cavetur. Idem iuris est aliqiiatenus, si ei qui dcdi//- 
ciorum numero est, tamquam civi Romano aut Latino e lege 


Aelia Sentia nupta sit : nisi quod scilicet qui dediticiorum nu- 


mother is, since a man does not follow his father’s condition 
unless there be conubium between his father and mother : yet 
by a senatusconsulium^ he is allowed to prove a cause of error, 
and so both the wife and son attain to Roman citizenship, 
and from that time the son begins to be in the potestas of his 
father. The rule is the same if through ignorance he marry a 
woman who is in the category of the dediiicii^ except that the 
wife does not become a Roman citizen ^ 68. Likewise if a 
Roman woman by mistake be married to a foreigner thinking 
him to be a Roman citizen, she is allowed to prove a cause of 
error", and thus both the son and the husband attain to Roman 
citizenship, and at the same time the son begins to be in his 
father’s potestas. The rule is the same, if she be married in 
accordance with the Lex Aelia Sentia to a foreigner under the 
impression that he is a Latin, for as to this special provision is 
made by the senatusconsultuni\ The rule is the same to some 
extent, if she be manied in accordance with the Lex Aelia 
Sentia to one who is in the category of the deditidi^ under the 
impression that he is a Roman citizen or a Latin, except, that 
is to say, that he who is in the category of the dediticii remains 



^ Temp. Vespasiani, according to Cans. 
^ 1. 15. 26, 27. ^ Uip. vm 4. 
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mero est, in sua condicione permanet, et ideo films, quamvis 
fiat civis Romanus, in potestatem patris non redigitur. (69.) 
Item si Latina peregrine, quern Latinum esse crederet, nup- 
serit, potest ex senaiusconsulto filio n?do causam enoris ^robare^ 
et ita (7wnes fiunt cives Romani, et filius in potestate patris esse 
incipit. (70.) Idem iuris omnino est^ si Latinus per errorem 
peregrinam gum Lditinam aut civem Romanam e lege Aelia 
Sentia uxorem duxerit (71.) Praeterea si civis Romanus, qiii 
se credidisse/ Latinum, dimsset Latinam, permittitur ti filio 
nato erroris causam //'^bare, tamguam si ex lege Aelia Sentia 
uxorem duxisset. Item h/j* qui licet cives Romani essent, pere- 
grines se esse credidisse/// et peregrinas uxores duxissent, per- 
mittitur ex senatusconsulto filio nato causam erroris probare : 
quo facto peregrina uxor civis Romana fit et filius quoque ita 
non solum ad civxt^Jm Romanam pervemt^ sed eAam \n potesta- 
tem patris redifitwr, (72.) Quaecumque de filio esse diximus, 
eadem et de filia dicta intellegemus, (73.) Et quantum ad 
erroris causam probandam attinet, nihil interest cuius aetatis filius 

in his condition, and therefore the son, although he is a Roman 
citizen by birth, is not brought under his father’s potestas, 
69. Likewise if a Latin woman be married to a foreigner, 
thinking him to be a l^atin, she can, by virtue of the senatus- 
consultum^ after a son is born, prove a cause of error, and so 
they all become Roman citizens, and the son is at once in his 
idX\\tx % poiestas. 70. The same rule holds in every respect if 
a Latin by mistake marry a foreign woman in accordance with 
the Lex Aelia Sentia, under the impression that she is a Latin 
ora Roman citizen, 71. P^urther, if a Roman citizen, who 
believed himself to be a Latin, have married a Latin woman, 
he is permitted, after the birth of a son to prove a cause of 
error, just as though he had married in accordance with the Lex 
Aelia Sentia, Likewise men, who, although they were Roman 
citizens, believed themselves to be foreigners and married 
foreign wives, are allowed by the senatusconsultum^ after the 
birth of a son, to prove a cause of error: and on this being 
done the foreign wife becomes a Roman citizen, and the son 
also in this way not only attains to Roman citizenship, but is 
brought under the potestas of his father. 72. Whatever we 
have said of a son, we shall consider to be also said of a 
daughter. 73, And so far as regards the proving of a cause 
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Latinus -- — 

— qui nisi minor anniculo sit filius filiave, 

causa probari non potest, nec me praeterit in aliquo rescripto 
divi Hadriani ita esse constitutum, tamquam quod ad erioris 

quoque causam probandam \desunt 2. ////.] Imperator 

tuendam dedit. (74.) Item peregrine [3^ //;/.] uxorem duxisset 
et filio nato alias civitatem Romanam consecutus esset, deinde 
cum (\uaaaetiir an causam probare posset^ racripsit Imperator 
Antoninus perinde posse eum causam /rf?bare, atque si pere- 
grinus mansisset. ex quo colligimus etiam peregrinum causam 
probare posse. (75.) Ex Us (\\xae diximus ^^parct — error<? — 

pcrc^ims [i\Un.'\ quidem — errorem matrimo- 

nium ea quae superius — 


m\/\is error intervenerit 

nulb cas// 

76. [2 //;/.] uxorem duxerit, skut supra quoque dbimus, 
kstum matrimonium contrahi et tunc ex iis qui nascit?/r, civis 
Romanus est et in potestate patris erit. (77.) Itacjue si civis 


of error, it matters not of what age the son or daughter 

be^ 74. Likewise in the case of a foreigner., .(who) 

had married, and after the birth of his son had obtained Roman 
citizenship in some other way, when afterwards the question 
was raised whether he could prove a cause of error, the 
emperor Antoninus declared in a rescript that he could as well 
prove a cause as if he had remained a foreigner. Whence we 
gather that a foreigner too can prove a cause of error. 

75 

76 has married,. ..as we also said above, a lawful 

marriage is contracted, and then the child of such parents is a 
Roman citizen and in the potestas of his father. 77. Like- 
wise if a Roman woman be married to a foreigner, although 


1 The rest of this paragraph is 
corrupt, but it seems plain that Gains 
goes on to say, that although in 
proving a cause of error the age of 
the child is immaterial ; yet it is not 
so when a Junian Latin applies to 
the Praetor in virtue of the Lex Aelia 
Sentia, for his claim is not entertain- 
ed unless the child is above one 


year of age. 

§ 75 is so corrupt that any trans- 
lation of it must be mere guess-work. 
The commencement of § 76 is also 
mutilated, but obviously Gaius i-. 
speaking of the case of a Roman 
marrying a woman of a nation with 
which there is comibium. See i. 56. 
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Romana peregrine nupserit^ is qui nascitur^ licet omni mode 
pmgrinus sit, tamen interveniente conubio iustus filius cst^ /am- 
quam si ex peregrina eum procreasset hoc tamen \m^m e 
senatusconsulto quod auctore divo Hadriano factum est, €t$\ 
non fuerit conubium inter civem Romanam et peregrinum, qui 
nascitur iustus patris filius est (78.) Quod autem diximus in- 
ter civem Romanam peregrinum^//^ matrimonio contracto eum 
qui nascitur, peregrin^/w [desuni it lin\ (79.) kd^o zutem 
hoc ita es/, u/ \desunt 3 //>/.] sed etiam, qui Latini nominantur : 
sed ad alios Latinos pertinet, qui proprios populos propriasque 
civitatej habebant et erant peregrinoriim numero. (80.) EdiAem 
ratxone ex contrario ex Latino et cive Romana qui nascitur, 
civis Romanus nascitur. fuerunt tamen qui putaverimt ex lege 
Aelia Sentia contracto matrimonio Latinum nasci, quidi videtur 

the child is in every case a foreigner, yet if conubium exist 
between his parents, he is a lawful son, as much as if the 
foreigner had begotten him upon a foreign woman. At the pre- 
sent time, however, by a sefiatusconsultum which was enacted at 
the instance of the late emperor Hadrian, even if conubium do 
not exist between the Roman woman and the foreigner, the 
child is the lawful son of his father. 78. But when we said that 
on a marriage taking place between a Roman woman and a 

foreigner, the child is a foreigner* 79 * 

80. On the same principle, in the converse case, the child of a 
Latin man and a Roman woman is a Roman citizen by birth. 
Some, however, have thought that when a marriage is con- 
tracted in accordance with the Lex Aelia Sentia, the child is a 
Latin, because it is considered that conubium is granted 
between them in that case by the Leges Aelia Sentia and 


^ The rule that the child in this 
case should follow the condition 
of the father rather than that of the 
mother is anomalous ; and (Idschen 
conjecturally fills up the lacuna in 
§ ;8, vdth an explanation that a 
special kx (Mensiaj had settled that 
the rule of the child’s condition being 
that of the mother when no conu- 
hi urn subsisted, should in this par- 
ticular instance be set aside. See 
Ulpian, v. 8, and D. i. 5. 24. 

* This paragraph again is alto- 
gether in confusion. Probably what 


is implied by it is that except in the 
case touched by the Lex Mensia, 
the child of a marriage without co- 
mibium follows his mother’s con- 
dition by the jus gentium. Then 
follows the further explanation, that 
as marriages without conubium are 
all liable to this incident, it matters 
not whether the Latins concerned 
are technical Latins (Juniani), or ac- 
tual Latins by birth, “alios Latinos” 
as Gaius terms them, who, as we 
now learn, were classed among the 
foreigners# 
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eo <asu per legem Aeliam Sentiam et luniam conubi«« inter 
eos dari, et semper conubium efficit, ut qui nascitur patris 
condicioni accedat : ab'ter vero contracto matrimonio eum qui 
nascitur iure gentium matrir condicionem sequi. at \ero hod\e 
civis Romanus est ; y:Huet hoc iure utimur ex senatusconsulto, 
quo auctore divo Hadriano significatur, ut omni mode ex Latino 
et cive Romana natus civis Romanus nascatur. (81.) H'\% 
o?«veni(?nt^r etiain / 7 /ud senatusconsulto divo Hadriano auctore 
significatur, ut ex Latino ei per<?rina, item contra ex peregrin^) 
d Latina qui nascitur, matris condicionem sequatur. (82.) 
lilud quoque his conveniens est, quod ex ancilla et libero iure 
gentium servus nascitur, et ex libera et seiTO liber nascitur. 
(83.) Animadvertere tamen debemus, ne iuris gentium regulam 
vel lex aliqua vel quod legis vicem optinet, aliquo casu cora- 
rautaverit. (84.) Ecce enim ex senatusconsulto Claudiano 
poterat civis Romana quae alieno servo volente domino eius 

Junia, and conubium always has the effect that the child 
follows the condition of the father': but that when the mar- 
riage is contracted in any other way the child by the jus 
gentium follows the condition of the mother. Nowadays, 
however, he is a Roman : inasmuch as we adopt this rule by 
reason of a scnatusconsultum, in which at the instance of the 
late emperor Hadrian it is laid down that the child of a Latin 
man and Roman woman is in every case a Roman citizen by 
birth. 81. Agreeably to these principles this rule is also 
stated in the scnatusconsultum (passed) at the instance of the 
late emperor Hadrian', that the child of a Latin man and a 
foreign woman, and conversely of a foreign man and a Latin 
woman, follows the condition of his mother. 82. With these 
principles too agrees the rule, that the child of a slave woman 
and a free man is a slave by birth by the jus gentium, and that the 
child of a free woman and a slave man is a free man by birth*. 
83. We ought, however, to be on our guard lest any Ax, or any- 
thing equivalent to a lex, may have changed in any instance the 
rule of the jus gentium. 84. Thus, for example, by a senatus- 
consultum of Claudius, a Roman woman who cohabited with 
another person’s slave with the master’s consent, might herself 


30, jfi, 67. Ulpian, V. 8. 


»i. 66, 


> Ulp. V. 9. 
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coi/t, ipsa ex pactione libera permanere, sed servum procreare : 
nam quod inter earn et dominum istius servi convenerit, ex 
senatusconsulto ratum esse iubetur. sed postea divus Hadri- 
anus iniquitate xei et inelegantia iuris motus restituit iuris gen- 
tium regulam, ut cum ipsa mulier libera permaneat, liberum 

pariat (85.) Ex lege ex amlla et libero poterant liber/ 

nasci : nam ea lege cavetur, ut si quis cum aliena ancilla quam 
credebat liberam esse coierit; si quidem masculi nascantur, 
liberi sint, si vero feminae, ad e//m perrineant cuius mater 
ancilla fuerit, sed et in hac specie divus Vespasianus inde- 
gantia iuris motus restituit iuris gentium regulam, ut omni 
modo, etiam si masculi nascantur, servi sint eius cuius et mater 
fuerit. (86.) Sed ilia pars eiusdem legis salva est, ut ex libera 
et servo alieno, quern sciebat servum esse, servi nascantur. 


by special agreement remain free, and yet bear a slave’; for 
whatever was agreed upon between her and the master of that 
slave, was by the senatusconsulfum ordered to be binding. But 
afterwards, the late emperor Hadrian, moved by the want of 
equity in the matter and the anomalous character of the rule*, 
restored the regulation of the jus gentium that when the 
woman herself remains free, the child she bears shall also be 

free. 85. By the Lex^ the children of a slave woman 

and a free man might be born free ; for it is provided by that 
lex that if a man cohabited with another person’s slave, whom 
he imagined to be free, the children, if males, should be free ; 
if females, should belong to him wlx)se slave the mother was. 
But in this instance, too, the late emperor Vespasian, moved by 
the anomalous character of the rule, restored the regulation of 
the jus gentium^ that in all cases, even if males were born, they 
should be the slaves of him to whom the mother belonged. 
85 . But the other part of the same law remains in force, that 
from a free woman and another person’s slave whom she knew 
to be a slave, slaves are born. Amongst nations, therefore. 


^ I. 91, 160. Taciti Ann. xii. 53. 

* See as to this word inelegantia^ 
Austin, Lect. xxx. p. 231 (p. 552, 
third edition). 

* Whether the Lex here referred 
to is the Lex Aelia Sentia or some 
later Lex, or whether it is the Senatus- 
coosuUum above specified, is a moot 


point among commentators, but not 
of sufficient importance to be exa- 
mined at length. It is certainly im- 
probable that so accurate a writer 
as Gaius should have used Lex 
and Senatusconsultum as convertible 
terms, 
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itaque apud quos tails lex non est, qui nasc/tur lure gentium 
matris condicionem sequitur et ob id liber est. 

87, Quibus autem casibus matris et non patris condicionem 
sequitur qui nascitur, /isdem casibus in potestate eum patris, 
etiamsi is civis Romanus sit, non esse plus quam manifestum 
est. et ideo superius rettulimiis, quibusdam casibus per er- 
rorem non iusto contracto matrimonio senatum intervenire et 
emendare vitium matrimonii, eoque modo plerumque efficere, 
ut in potestatem patris filius redigatur. (88.) Sed si ancilla 
ex cive Romano conceperit, delude manumissa civis Romana 
facta sit, et tunc pariat, licet civ/s Romanus sit qui nascitur, 
sicut pater eius, non tamen in potestatem patris est, quia neque 
ex iusto coitu conceptus est, neque ex ullo senatusconsulto tails 
coitus quasi iustus constituitur. 

89. Quod autem placuit, si ancilla ex cive Romano concc- 

who have no such law, the child by the jus gentium follows the 
mother’s condition, and therefore is free \ 

87. Now in all cases where the child follows the condition 
of the mother and not of the father, it is more than plain that 
he is not in the potesias of his father, even though he be a 
Roman citizen : and therefore we have stated above ^ that in 
certain cases, when by mistake an unlawful marriage has been 
contracted, the senate^ interferes and makes good the flaw in 
the marriage, and thus generally causes the son to be brought 
under his father’s potestas. 88. But if a female slave conceive 
by a Roman citizen, be then manumitted and made a Roman 
citizen, and then bear her child, although the child is a Roman 
citizen, just as much as his father is, yet he is not in his father’s 
potestas^ because he is neither born from a lawful cohabitation, 
nor is such a cohabitation put on the footing of a lawful one 
by any senaiusconsultum, 

89. The rule, however, that if a slave woman conceive by a 

^ The case treated of in § 84 is ^ Senatus here meaning the Legis- 
that of a woman cohabiting with a lature by a senatusconsultum. The 
slave with his master’s consent ; the senate never interfered in cases of 
case in § 91, that of her cohabiting this sort (erroris probatio) directly, 
with the slave against the master’s and as a court or body. Indirectly 
warning. The present case is that no doubt it did, i, e. by the publica- 
of there being neither warning nor tion of an enactment on the particu* 
express consent. lar subject. 

" I. 67- 7 Z. 
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perlt, deinde manumissa pepererit, qui nascitur liberum nasci, 
waturali ratione fit. nam hi qui illegitime concipiuntur, statum 
sumunt ex eo tempore quo nascuntur ; itaque si ex libera nas- 
cuntur, liberi fiunt, nec interest ex quo mater eos conceperit, 
cum ancilla fuerit. at hi qui legitime concipiuntur, ex concep- 
tionis tempore statum sumunt. (90.) Itaque si cu/ mulieri civi 
Romanae praegnanti aqua et igni />//<?rdictum fuerit, eoque 
modo peregr/na fiat^ ei tunc pariat, conplures distinguiint et 
puta;/t, si quidem ex iustis nuptiis conceperit, civem Romanum 
ex ea nasci, si vero volgo conceperit, peregrinum ex ea nasci. 
(91.) Item si qua mulier civis Romana praegnans ex senatus- 
consulto Claudiano ancilla facta sit ob id, quod alieno servo 
merit denuntiante domino eius, conpl//;ri' distingiimi et existi- 
mant, si quidem ex iustis nuptiis concepmt, civem Romanum 


Roman citizen and be then manumitted and bear her child, such 
child is free born, is based on natural reason. For those who 
are conceived illegitimately take their status from the moment 
of birth; therefore if born from a free woman they are free, 
nor is it material by what man the mother conceived them 
when she was a slave. But those who are conceived legiti- 
mately take their status from the time of conception ^ 90. There- 
fore if a Roman woman, whilst pregnant, be interdicted from 
fire and water*, and so become a foreigner, and then bear her 
child, many authors draw a distinction, and think that if she 
conceived in lawful marriage, the child born from her is a 
Roman citizen, whilst if she conceived out of wedlock, the 
child born from her is a foreigner. 91. Likewise, if a Roman 
w'oman, whilst pregnant, be reduced to slavery in accordance 
with the scnatusconsultum of Claudius, because she has co- 
habited with another man’s slave in spite of the warning of his 
master®, many authors draw a distinction and hold that if she 
conceived in lawful marriage, the child born from her is a 


^ Ulpian, V. 10. 

• It was a rule of Roman law that 
no one could lose his citizenship with- 
out his own consent, The interdict 
from fire and water brought about 
the result which justice required but 
the law could not effect. The culprit 
by being debarred from the neces- 


saries of life was driven to inflict on 
himself banishment, and witli it loss 
of citizenship. **Id autem ut esset 
faciendum, non ademptione civitatis, 
sed tecti et aquae et ignis interdic* 
tione faciebant.” Cic. pro Donu 30. 

^ I. 84, 160. 
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ex ea nasci, si vero volgo concept/, senmm nasci eius cuius 
mater facta est ancilk. (92.) Item peregnm quoque si vulgo 
conceperit, deinde civis Romana facta $it^ et parizX^ civem 
Romanum parit; si vero ex peregrino, ctn secundum leges 
moresque peregrinorum coniuncta est^ videtur ex senatuscon- 
sulto quod auctore divo Hadriano factum est peregrinus nasci^ 
nisi patri dm civitas Romana quaesitdi jit. 

93. Si peregrinus cum liberis civitate Romana donatus fuerit^ 
non fXn in potestate eius /iun/, (\ua7n ji Imperator eos in 
potestdXem rede^mt. quod ita demum is facit, si causa cognita 
aestimaverit hoc filiis expedite : diligentius atque exactius enim 
causam cognoscit de impuberibus absentibusque. et haec ita 
edicto divi Hadrian! significantur. (94.) Item si ^uis cum uxore 
praegnante civitate Romana donatus sit, quamvis is qui nasci- 
tur, ut supra dixiinus, civis Romanus sit, tamen in potestate 

Roman citizen, but if she conceived out of wedlock, he is a 
slave of the man to whom the mother has been made a slave. 
92. Likewise if a foreign woman have conceived out of wed- 
lock, and then be made a Roman citizen and bear her child, 
the child she bears is a Roman citizen : but if, on the contrary, 
she conceived him by a foreigner to whom she was united ac- 
cording to the laws and customs of foreigners, he is considered, 
in accordance with a senatusconsultum which was made at the 
instance of the late emperor Hadrian, to be born a foreigner, 
unless Roman citizenship has been obtained by his father. 

93. If a foreigner, and his children with him, be presented 
with Roman citizenship, the children are not in his potestas^ 
unless the emperor has subjected them to his potestas^, Which 
he only does if, on investigation of the circumstances, he judge 
this expedient for the children: for he examines a case with 
more than ordinary care and exactness when it relates to 
persons under the age of puberty and to absentees. And these 
matters are so laid down in an edict of the late emperor Ha- 
drian. 94. Likewise if any man, and his pregnant wife with 
him, be presented with Roman citizenship, although the child 
born is, as we have said above, a Roman citizen yet he is 
not in the potestas of his father ; and this is laid down by a 


* 1 . 93. 


^ III. 30. Pliny, Paneg. c. 37 . 
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I)atris non fit : idque subscriptione divi Hadriani significatur, 
qua de causa qui intellegit uxorem suam esse praegnantem, dum 
civitatem sibi et uxori ab Imperatore petit, simul ab eodem 
petere debet, ut eum qui natus erit in potestate sua habeat. 
(95.) Alia causa est eorum qui Latini sunt et cum liberis suis 
ad civitatem Romanam perveniunt: nam horum \n potestate 
Jiunt liberi. quod ins quibusdam ^mi^nnis [desunt tin, 4]. 
(96.) magistratum gerunt, civitatem Romanam consequuntur ; 

(special) rescript of the late emperor Hadrian*. Wherefore a 
man who knows his wife to be pregnant, when asking for 
citizenship for himself and his wife from the Emperor, ought 
at the same time to ask him that he may have the child, who 
shall be born, in his potestas. 95. The case is different with 
those who are Latins and with their children attain to Roman 
citizenship, for their children come under their potestas^. Which 

right (has been extended) to certain foreigners 96, When 

they who discharge the duties of a magistrate obtain Roman 


^ Subscriptio was the emperor’s 
reply to a case laid before him, such 
reply having authority upon that 
particular point only. It was almost 
ecpial to a Rescript or Epistola, See 
note on I. 5, and Dirksen, Manuale 
LatiuitatiSy sub verbo, § 2. 

^ As stated in the note on § 22, 
Niebuhr held that the majiis Latnim 
meant the franchise of the old Latin 
towns : whilst the minus Latiuni wa^ 
the franchise of the colonists north of 
the Po. The Julian law gave civitas 
to all the old Latin towns, and there- 
fore according to Niebuhr’s notion, 
the majus Latium long before Gains’ 
time had become obsolete ; the only 
Latin franchise remaining being the 
minus. Mommsen, however, pro- 
pounds another theory, into the proof 
of which our limits, preclude our 
entering, but we may state that the 
conclusion he arrives at is that the 
two franchises were lx>th existent in 
Gains’ time, that neither had any- 
thing to do with the old Latins, and 
that the difference between tlte two 
was that in the case of the majus 
Latium the full civitas was conferred 
on those who held office in the co- 


lony, and on their wives, parents, 
and children ; whilst in the case cf 
the minus Latium^ the full civitas 
was conferred on the magistrate alone 
and not on his relations. See M omm- 
sen, Die Stadtrechte der Lat. Gem. 
Salpens., and Gains, 1. 79.131, 111. 56. 

With Mommsen’s view of the sub- 
ject agrees the account given by 
Appian {de Bello Civilly ll. 26) of 
the settlement of the city of Novo 
Como by Caesar. Appian tells us 
the inhabitants received the jus La- 
tii, and that the consequence of this 
was that any of the citizens who 
held a superior magistracy for a year 
obtained the Roman civitas. So also 
Asconius has a passage (in Pison. 
p. 3, edit. Orell. ) which may be trans- 
lated : “ Pompeygave to the original 
inhabitants the jus Laiiiy so that 
they might have the same privilege 
as the other Latin colonies, viz. that 
their members by holding a magis- 
tracy should attain to the Roman 
citizenship.” The passage in Livy 
XLL 8, refers to the old jus Latiiy 
which was turned into full civitas by 
the Lex Julia, but it is well worth 
readinjr. 
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minus latum [Latium f] est, cum hi tantuni qui vel magistratum 
vcl honorem gerunt ad civitatem Romanam perveniunt. idque 
conpluri/'ws epistulis Principum significatur [i lin.\ 

97. Non solum tamen naturales liberi^ secundum ea quae dix- 
imus, in potestate nostra sunt, verum et hi quos adoptamus. 

98. Adoptio autem duobus modis fit, aut populi auctoritate, 
aut imperil? magistratus, \dut Praetork (99.) Populi aucto- 
riuitc adoptamus eos qui sui iuris sunt : (jii^e species adoptionis 
dicitur adrogatio, quia et is qui adoptat rogatur, id est inteiTO- 
gatur an velit eum quern adoptaturus sit iustum sibi filium esse ; 
c/ is (jui adoptatur rogatur an id fieri patiatur ; et populus roga- 
tur an id fieri iubeat. Irnperio magistratus adoptamus eos qui 
in ])otestate parentium sunt, ^ise primum gradum liberorum 
ojjtineant, qualis est filius et filia, sive inferiorem, qualis est 
nepos, neptis, pronepos, jironeplis. (100.) Et quidem ilia 
aduptio quae per populum fit nustpiam nisi Romae fit : at haec 

citizenship; (the franchise) is the minus Latiuui (or, is a less 
extensive one), when those only who hold some magistracy or 
office of honour attain to Roman citizenship. And this is 
stated in many epistles of the Emperors. 

97. Now not only our actual children are in our potesias^ 
according to what we have already said, but also those whom 
we adopt. 

98. P)Ut adoption takes place in two ways, either by autho- 
rity of the populus\ or under the jurisdiction of a magistrate, 
for instance the Praetor^ 99. By authority of the populus we 
adopt those who are sui juris: which species of adoption is 
styled arrogaiio^ for he who adopts is rogated^ i.e. is interro- 
gated whether he wishes the man whom he is about to adopt 
to become his lawful son: and he who is adopted is rogaied 
whether he submits to that being done : and the populus are 
rogated whether they order it to be done^ Under the juris- 
diction of a magistrate w^e adopt those who are in the potestas 
of their ascendants, whether they stand in the first degree of 
descendants, as son or daughter, or in a lower one as grand- 
son, granddaughter, great-grandson, great-granddaughter. 100. 
That adoption which is performed by authority of the populus 
takes place nowhere but at Rome : but the other is frequently 

^ 1. 3. ^ Ulpiau, viil. 1—3, ^ See Appendix \B). 

3 
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etiam in provinciis aput Praesides earum fieri solet (loi.) 
Item per populum feminae non adoptantur; nam id magis 
placuit. Apu/ Praetorem vero vel in provinciis aput Procon- 
sule;// Legatumve etiam feminae solent adoptari. 

102. Item inpuberem aput populum adoptari aliquando pro- 
hibitum est, aliquando permissum est. nunc ex epistula optimi 
Imperatoris Antonini quam scripsit Pontificibus, si iusta causa 
adoptionis esse vidcbitur, cum quibusdam condicionibiis per- 
missum est. aput Praetorem vero, et in provinciis aput Pro- 
consulcm Legatumve, cuiuscumque aetatis adoptare possumus. 

103. IWud vero utriusque adoptionis commune est, quia et 
hi qui generare non possunt, quales sunt spadones, adoptare 
possunt. (104.) Feminae vero nullo modo adoptare possunt, 
([Ilia ne qiiidem naturales liberos in potestate habent. (1C5.) 
Item si (juis per pop/diim sive apud Praetorem vel aput Prae- 
sidem provinciae adoptaverit, potest eundem alii in adoptioncni 


performed in the provinces also in the presence of their gover- 
nors'. 101. Women, likewise, are not adopted by authority of 
the populus: for so it has been generally ruled. But before 
the Praetor or in the provinces before the Proconsul or Legate 
women as well as men may be adopted*. 102. Further, 
in some cases it has been forbidden to adopt by authority of 
the pipulus one under the age of puberty; in other cases it 
has been allowed. At the present time, according to an 
epistle of the excellent emperor Antoninus which he wrote 
to the Pontificcs, if the cause of adoption appear lawful, it is 
allowed under certain conditions. Before the Praetor, how- 
ever, or in the provinces before the Proconsul or Legate, we 
can adopt people of any age whatever. 

103. It is a rule common to both kinds of adoption, that 
those w'ho cannot procreate, as eunuchs-born, can adopt*. 

104. But women cannot adopt in any way, inasmuch as they 
have not even their actual children in their poMos\ 105, Like- 
wise, if a man adopt by authority of the populus, or before the 
Praetor or governor of a province, he can give the same person 


^ Ulplan, viu. 4, 5. 
* 4. u, note. 


* Ulpian, Yin. 6, 
Mbid. Sa. 
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dare. (106.) Set ilia quaestio est, an minor natu maiorem natu 
adoptare possit : ui^ue utriusque adoptionis commune est 

107. Illud proprium est eius adoptionis quae per jwpulura 
fit, quod is qui liberos in potestate habet, si se adrogandum 
dederik non solum ipse potestati adrogatoris subicitur, set 
etiam liberi eius in eiusdem fiunt potestate tanquam nepotes. 

1 08. lYitnc dc his personis videamus quae in manu msira sunt, 
quod et ipsum ius proprium civium Romanorum est (109.) 
Sed in potestate (juidem et masculi et feminae esse solent: in 
manuin autein feminae tantum conveniunt (no.) Ulim itaque 
tribus modis in manum conveniebant, usu, farreo, coemp- 
tione. (ni.) Usu in manum conveniebat quae anno continuo 
luipta perseveraba/ ; (\uac cnim velut annua possessione usu- 


in adoption to anotlier. 106. but it is a moot point wlietlier 
a younger man can adopt an elder, and tlie doubt is common 
to both kinds of adoption'. 

107. There is this one peculiarity attaching to the kind of 
adoption effected by authority of the populus, that if one who 
has children in his potestas give himself to i)e arrogated, not 
only is he himself subjected to tlie potestas of the arrogator, 
but his (hildren also come into the /etoto of the same man 
in the (Opacity of grandchildren*. 

icS. Now let us consider about those persons who are in 
our vtaniis. This also is a right jjeculiar to Roman citizens. 

109. But whereas both males and females may be m our 
potestas, females alone come into mamts, 1 1 0. Formerly they 
came into manus in three wajs, by usus, farreum or coemptio. 
III. woman who remained married for an unbroken year 
came into manus by urns: for she who was acijuired, as it were, 
by usueapio" through the possession of a year, passed into the 


* Jioliiiian scUif.l ih.it lheaiii)]ilnr 
must he older than the adopted by i8 
ycar>c‘jjleiiil pubertate’’). Inst.i.i 1.4, 

* Ulpian, Viii. 8. The c*niperor 
Justinian remodelled the whole law 
of adoption, enacting' that the au* 
Hull father sliould lose none of his 
riitlits, ami be exempted from none 
of his duties in respect of the child 
given in adoption. The only ex- 
ception was in the case when the 


adoplor \\as an ascend, tit of the 
adojiled. In the lat'er case, .styled 
adoplio plena, the old law remained 
in force. In the other kind (mtnu.^ 
plena) the ado|)ted chihl had no 
claims on the adoplor, except that 
of succeeding to him in case of hi.-* 
intestacy, and the adoptor had no 
claims whatever on the adopted. 

^ For an explanation of usucatiOf 
see II. 42 et seqq. 
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capiebatur, in familiam viri transibat filiaeque locum optinebat. 
ita<iue lege duociccim tabularum cautum cr<7/, si qua nollet eo 
inodo in manum marili conve///>r, ut gnotanm% trinoctio abes- 
set a/tiue itn usum cuiusf]ue anni interruin])eret. set hoc totum 
ills partim Icgibus sublatiim cst, partiin ipsadesuetiidinet)blitte- 
ratiim est. (112.) Farreo in manu/;/ conveniunt per quoddam 

genus sacrific ii in quo farreus panis adhibetur ; 

unde etiain confarreatio dicitur. sed re//plura praeterea hiiius 
iuris ordinandi gratia ciini rertis et sollemnibiis verbis, jiraesen- 
tibus dtrem testibus aguntur et fiiint. qiuv/ ins ctiam nostris 
tcir.poribus in usii esl : nain flamines maiore^, id tst Diales, 
Martiales, Quirinales, sic/// reges sacroriim, nisi s/;// co;/farre:itu 

\\u\)iiis uati^ inawe^urari mm vi(Ieni//.9 — co;/farrcatio 

— (1^3-) Comptionc in Avan/zm tonve/ziiin/ 


family of her hiiduand, and gained the position of a daughter. 
Theiefore it was provided by a law of the Twelv enables', that 
if any woman was unwilling to come under her husband’s 
manus in this way, she should every }ear absent herself for the 
space of three (successive) nights, and so break the usiis of 
each year. Hut all these regulations have been in ])art re- 
moved by enactments, in part abolishetl by mere disuse. 
1 1 2, Women come into vianus by farreum through a particu- 
lar kind of sacrifice* in which a cake of fine flour [far) is 

emiiloyed: whence also the proceeding is called fc/////mi?//6^; 
but besides this there are many other ceremonies performed 
and done for the purpose of ratifying the ordinance, Avith cer- 
tain solemn words used, and with ten witnesses jiresent, This 
rite is in use even in our times, for we see that the superior 
fiamens, i. e. the Diales, Martiales and Quirinales, as being su- 
preme in sacred matters, are not admitted to office, unless they 

are born from a marriage by conjarreatud 113. Women 

come into manus by coemptio by means of a viandpaiio\ i. e, by 


* Tab. VI, I, 4, vclojK'd in a veil, and made lo take 

• Ulpian, IX. Seivius thus de- their seals there, and the woman, to 
scribes a p.irt of the ceremony used use I lido’s words, was said to be 
in the marriage of a Flanien and Fla- locata to her husband.’^ See Si 
minica. “Two seals were joineil to- on JtN, iv. 104, 357. 

gether and covercil with the skin of * Tacit Attn. iv. 16. 
a sheep that had been sacrificed; *1. 119. 
thea the couple were introductxl en- 
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per mancipationew, id at per quandam imaginariam vendi- 
tionem, non m/nux quarn v testibiis, civibus Roma- 

nis piiberibus, item libripende, asse is sibi emit mulierem, cuius 
in manum convcnit (114.) Potest an tern coemptionem faccre 
mulicr non solum cum marito suo, sed etiam cum extraneo : 
unde aut matrimonii causa facia coemptio dicitur, aut fidu- 
ciaecausa. ////(/ceniru cum marito suo facit coemptionem, 
aput cum filiae loco sit, dicitur matrimonii causa fecisse c 
tionem : quae \’ero alteriiis rei causa facit coemptionem mm 
v/ro s;/o ju/(um extraneo, velut tutelae evitandae causa, dici- 
tur liduciae causa fee isse coemptionem. (115.) Quod est tale : 
si (|ua velit quos babe/ tutores reponere, ut alium nanscisc ^/tur, 
\is anctorilm coemptionem facit ; deiiule a coemptionatore rc- 

a kind of imai^inary sale, in the ])rcsence of not less than fi\e 
witnesses, Roman (iti/ens of the aL;e of ])uberty, as well as a 
lihrip<fh \ (wherein) he into whose wanus the woman is coming 
buys her for himself with an as, 114. Put a woman can make 
a cvemptio not only with Iter husband, but also with a stranger ; 
whence a coauptio is said to !)e made cither wuth intent of 
matrimony or with fiduciary intent. For she who makes a 
coemptio with her husband, to be to him in the idace of a 
daughter, is said to make coemptio with the intent of matri- 
mony: but she who makes a avv/z/Z/i; with her husband or a 
stranger for any other purpose, for instance to get rid of her 
guardian, is said to have coemptio with fiduciary intent^ 
1 15. 'I'his is effected as lollovvs: if a woman wisli to get rid of 
the guardians she has, in order to obtain another, she makes 
a coemptio with their authorization : then being retransferred 
through mancipatio by the coemptionaior to such person as she 


^ 1. 119. 

* (luardiandiij) (tulrhi) U ticatod 
of in I. 142—200, waliout a know- 
ledge of which It iij difficult to un- 
derstand this paragra}»h. The law, 
as we know, allowed the woman 
to do no act without llie sanction 
of her guaniians, so that ev'cn her 
repudiation of them recjuired aullior- 
L/ation on their part : although if 
they were unfit for their office, and 
yet vcotiou^ly refusal to allow a 
transfer, the Praetor would, as in 
otluT cases where they refused to carry 


ont the woman’s VNishes. inlei fere and 
compel them (i. 190). 'I’lie giiaidinn, 
then, selb the woman to the coemp- 
tionator by mancipalw. The coernp- 
(hfjiiitor has her m his manusy and 
by a second mancipatio he transfers 
her into the mancipitm of the person 
she desires to have as guardian (i. 
123). From the manapium she is 
freed by emancipation, and so, by 
mere oj^ration of law (i 166) at 
once has the manumitlor u her 
“ tutor fiduciariu&Z’ 
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Fiduciary Coemption. 


mancipata ei cui ipsa velit, et ab eo vindicta manumissa, incipit 
eum habere tu/orem, a quo manumissa est : qui tutor fiducia- 
rius dicitur, sicut inferius apparent (115 a.) Olim etiam 
tcstamenti facicmli gratia /iduciar/a fiebat coemptio. tunc 
enim non aliter feminae testament! faciendi ius habebant, ex- 
ceptis quite^dam personis, quam si coem])tionem fecisse;// 
mnan('ipatae(iuc et manumissae fuisset. set hr/nc ntce%s\tdJem 
roemptionis fac/lWa/* ex auctoritate divi Hadrian! senatus 

remisit. femina (115 b.) 

autem mulier firAiciac causa cum vho mo /eccr/V 
nihilominus filiac loro incipit esse: nain si omnino qiialibet ex 
causa ua'or in manu viH s//, \i\acuit earn iura filiac nancisci. 

1 16. Superest lit exponamus quae personae in mancipio sint. 
(117.) Oinncs igitur liherorum ])ersonae, sue masculi//i sive 


jileascs, and by him manumitted by rvW/c/j, she thenceforth has 
for guardian him by whom she was manumitted ; and he is called 
a fiduciary tutor, as will appear below. 115^. In ancient 
times a fiduciary coemptio took place also for the pur|)ose of 
making a testament*. For then women had no right of making 
a testament (certain persons excepted), unless they had made 
a (oemptu\ l)een retransferred by mancipation and manumitted. 
Hut the senate, at the instance of the late emperor Hadrian, 

abulished this necessity of making a coemptio 1 15 A But 

even if it be for fiduciary purpose that a woman has made a 
coemptio with her husband, she is nevertheless at once in the 
place of a daughter to him : for if in any case and for any 
rcvason a woman I)e in the manus of her husband, it is held that 
she obtains the rights of a daughter*. 

116. It now mnnins for us to explain what persons are in 
mancipium, 117. All descendants, then, whether male or 


* In ancient times the aptati were 
heirs al law to a woman, and their 
<^ucc(Siion could not l>c directly set 
aside. The metlunl adopted was 
to break the agnatic Ixmd by re- 
moving the woman from her family 
bv the process described in the tevt. 
she then stood alone in the worhl : 
“caput et finis fainiliac/' and having 
no to prefer a claim agains 
her, could freely disjiose of her pro 


perty. III. 9—14. Cic. fro Mur, 
c. n. 

* Rcrmticipata is the technical 
word for a woman maniipatcd out 
of manus, “Remancipatam (jallus 
Aelius ait quae remancipata sit ab 
eo cui in manum conveucrit” Festus 
sub verb. 

* On this subject generally see 
Mommsen’s Hisiaryfof 

son’s translation), Vol. i, p. 60. 
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fem/«/>// scxuSy quae in potestate parentis sunt, mancipari ab hoc 
codem modo possunt, quo etiam servi mancipari possunt, 
(ii8.) Idem iuris cst in earum personis quae in manu sunt 
nam fcminae a coemptionatoribus eodem modo possunt mami- 
pari quo liberi a parenie mandpantur ; adeo quidem, ut quams\% 
a soil apiit coemptionatorem f/liae loco sit quae d nupta sit, 
famen niliilo minus etiam quae ei nup/a non x//, nec ob id filiae 
loco sit, ab eo mancipari possit. (i i8 a.) Plcriimque solum et 
a i)arentibus ct a coemptionatoribus mancipantur, cum velint 
parcntes coemptionatorescjuc e suo iure eas personas dimittcre, 
sicut inferius evidenlius apparebit (119.) Est autem manci- 
patio, ut suj)ra quoijue diximus, imaginaria (juaedam ven- 
ditio: quod ct ipsuin ins |)ropriiim civium Romanorum cst 
caque res ita agitur. adliibitis non minus (\\iam quinque testi- 
bus civibus Romanis puberibus, et praeterea alio eiusdem 
('ondi('ionis qui libram aeneam tcncat, qui appellatur Iibrii)cns, 
is qu/mancipio accipit rem, aes tenons ita dicit; Hunc ego 


female, who are in the potesias of an ascendant, may be manci- 
|)ated by him in the same manner in which slaves also can be 
nianci[mted. 118. The same rule ap{)lics to persons who are 
in manus. For women may be manripated by their co- 
empiionaiors in the same manner in which descendants are 
mancipated l)y an ascendant : and so universally does this 
hold, that although that woman alone who is married to her 
comptionaior stands in the place of a daughter to him, yet one 
also who is not married to him and so does not stand in the 
j)lacc of a daughter to him, can nevertheless be mancipated 
by him. 118 But generally persons are mancipated, 
whether by ascendants or coemptionators^ only when the ascend- 
ants or mmpiionators wish to dismiss them from their power, 
as will be seen more clearly below b 119. mandpaiio^ 
as we have said above*, is a kind of imaginary sale: and this 
legal form too is one peculiar to Roman citizens. It is conducted 
thus : not less than five witnesses being present, Roman citizens 
of the age of puberty, and another man besides of like condi- 
tion who holds a copper balance, and is called a libripens^ he 
who receives the thing in mattdpium takes a coin in his hand 
and says as follows ; I assert this man to be mine ex jure 


^ 1. 133. 


n 113. 
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HOMINKM EX IUA’£ QUIRITIUM MEUM ESSE AIO, ISQUK 
MlIU KMPTUS EST HOC AERE AKNEAQUE LIBRA: (leindc 
acre pcrciitit libram, i(i(|ue aes dat ei a (juo mancipio accipit, 
quasi pretii loro. (120.) Eo modo et senates ct libcrae per- 
sonae mancipantur, animalia qiioque quae mancipi sunt 
()uo in niinuTO habentur hoves, equi, miili, asini; item 
praedia tarn url)ana (luani nistica quae et ipsa mancipi sunt, 
(jiiali^? sunt Itali(ac eodein motlo solent manrij)ari. (121.) 
In eo solo praedior//in mancij)atio a (eteromm mancipatione 
differt, (piod ])crs()nae servi/cs ei liberac, item animalia quae 
mancipi sunt, nisi in pracsentia sint, mancipari non possunt: 
adeo qiiidem, iit eiim qui mancii)io acc'/pit adprehendcre id 
ipsu;// (jiiod e/ mancipio datiir nccesse sit : unde etiam man- 
cipatif) dititur, quia manu res capitur. ])rac(lia vero absentia 
solent mam ipari. (122.) Ideo autem aes et libra adhibetur, 
quia olim aercis tantum nummis utebantiir; et erant asses, 
dupondii, semis, fcr ct ^///adra/ztes, nec iillus aureus vel argenteus 

Quirilium^ and he lias been bought by me by means of this 
coin and copper balance;” then he strikes the balance with 
the coin, and gives the coin, as though liy way of pric e, to him 
from whom he receives the thing in mancipium. 120. In this 
manner persons, lioth slaves and free, are niamajiated. So 
also are animals whidi are res mancipi*^ in which category 
are reckoned oxen, horses, mules, asses; likewise such estates, 
with or without houses on thend, as are ns manapi^ of which 
kind are those in Italy, are mancipated in the same manner. 

1 2 1. Jn this respect only does the mancipation of estates differ 
from that of other things, that persons, slave and free, and 
likewise animals which are res mancipi^ cannot be mancipated 
unless they are present; and so strictly indeed is this the case, 
that it is necessary for him who takes the thing in mandpium 
to grasj) that which is so given to him in mandpium: whence the 
term manci|)ation i.s derived, because the thing is taken with 
tlie hand: but estates can be mancipated when at a distance^ 

122. The reason for employing the coin and balance is that in 
olden times men used a copper coinage only, and there were 
assesy dtipondtty semisscs^ and quadranteSy nor was any coinage of 


* 11. 

* n. 

* Ulpiaii, XIX. L 


^ lint a sod, a brick or a tile must 
be brought to be handk^L 
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in usu erat, sicut ex lege xil tabularum intcllegcre 
possiimus; eorumque nummorum vis et potes/as non in iiu^ 
mero erat, sod in pondere mmmontm, 7 ’e/uti asses lihrales 
erant, et dipondii twn erant hilibrcs; unde eiiam d/pondiiis dic tus 
est ^//^?si////o j)ond^; guoJ nomcn adhiic in usu rctinetur. se- 
missc’j* qiioguc et rjuadrante.? pro rata seilic'ct j^orlione lihxite 
aeris Jabthant cerium pondus. item (]iii tlaba;// olim pccux\\iim 
non / 7 ^/numcraba;/t cam, sed a//en(leba//t. unde servi (|iiil)i!s 
pcrm///////r a//mini.s/ratio prtv/nb/e d/Vprnj'atcnTS appcllati sunt 
et ad////^ ^//^’//^ 7 ;/tiir. (1-3.) Si tamcn (piaeral ali(////>, (|ua 

rc vero coein])tione emta nianci])atis distet ; ca (jiiidcm (iiir.c 
coemptionem faci/, mm dedueiter in servilem condiciuncin, a 


gold or silver in use, as \vc may see from a law of the Twelve 
dables’; and the force and efiei't of this coinage was not in its 
number but its weight. Tor instance the asses weighed a pound 
each, and the dupondii two; whence the name dapondius, as 
being diio pondo; a name which is still employed, d'he semhwes 
(half-asses) and quadranies ((|uarter*asses) had also a definiie 
weight, according to their fractional part of the pound of 
copper. 'I'hose, likewise, who gave money in the olden times 
did not count it out, but weighed it"; and thus slaves who 
have the management of money entrusted to them were 
called dispcnsaiorcs (weighers out), and are still so called. 
123. But if any one should in(|uire in what respect a woman 
purchased in coempiio by a husband diflfers from those who are 
mancipatedT’ (it is that) a w'oman who makes xavemptio is not 
reduced to the condition of a slave, whilst those mancipated by 


^ Probably Tab. il. 1 . i. 

• Tldor. t )rig. X\ I. c. 24, 

^ Wlien a free jK*rs(jn is transferred 
from potestas^ or as in the })re'>ent 
ca.>c from mattus, by inanapatio^ the 
authority appertaining to the jutr- 
chaser is ncitlier poUsOis nor mamis^ 
but manapium, The person ha-» 
been sold, as though he were a slave, 
and after the sale is servi loco,” 
and although the slavery is fictjtjous 
and free from most of the incidents 
of real slavery, yet that mentioned 
the text with regard to his ap- 
t as heir remains. The 


full signification of his “being or- 
dered to l>e free,” will be belter un- 
derstood after reading ir. 186, 1H7, 
tS:c. 

Read notes on T. 132, 131, an 1 
see 1. 138. 

The reading ]>ropo.>ed 1 )/ IIiis- 
chke is ado[)ted : “ t^uA rc vero co- 
emptione cinia mancipalis distet,’’ 
instead of Gneisl’st “()uare cilra 
coemptionem feminae etiarn niauci* 
panlur.” Iluschkc says wdth trut!] 
that no satisfactory meaning can be 
got out of the latter. 
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Liberaiion from Pokstas* 


parentibus vtro d a comptionatonhus mancipa// mancipataeve 
servorum loco constituuntur, adeo quidem, ut ab eo cuius in 
mancipio sunt neque hereditatew neque legata aliter capere 
poss/nt, quam si simul eodem testamento liberi esse iubeantur, 
sicuti iuris est in persona servorum. sed differentiae ratio ma- 
nifesto ej/, cum a j)arentil)us et a coemptionatoribus /isdem 
verbis mancipio accipiuntur quibus servi ; quod non similiter 
f\t in com U me. 


124. Videamus nunc, quib/zj' modis ii qui olieno mi sub- 
/ccti sunt CO iurc liberentur. (125.) Ac pri/z.f do his dispicia- 
mus qui in potcstatc sunt. (126.) Kt quidem scr7'i j^/zemad- 
moclum potcstatc liberentur.^ ex his intcllcgcxt i)Ossumus quae de 
servis manum///c//^//V i-r/periiis c.rposuimus. 

127. Hi vtTO (|iii in potaiale parmth sunt mortuo eo sui inns 
fiunt Sed hoc (//jtinctionem recipit. nam mortuo patre sane 
omnimodo filii filiaovc sui iuris cfliciunt//r. mortuo vero aw 


non omnunodo nepotes mptesque sui iuris fiunt, sed ita, si post 
mortem ai'i in patris sui potestatem recasuri non %unt, it. 


jiarcnts and coemptionators are brought into that condition, so 
that they can neither take an inheritance nor legacies from him 
in whose maneipium they are, unless they lie also ordered in 
the testament to be free, as is the case with slaves. But the 
reason of the difterence is plain, inasmuch as they are received 
in manciptum from the parents .and coemptionators with the 
same form of words as slaves are : which is not the case in a 

124. Now let us see by what means those who are subject to 
the authority of another are set free from that authority. 
125, And first let us discuss the case of those who are under 
potestas. 126. How slaves are freed from potest, is we may 
learn from the explanation of the manumission of slaves which 
we gave above 

127. But those who are in the potestas o( an ascendant be- 
come sui Juris on his death. This, however, admits of a 
tiualification*. For, undoubtedly, on the death of a father sons 
and daughters in all cases become sui Juris: but on the death 
of a grandfather grandsons and granddaughters do not become 


>. 13, &C. 


* Ulpian, X. 2. 




Liberation from Lokstas. 


43 


si morienk avo pater eomm H vtvat ei in potestak patris fucrit, 
tunc post obitum avi in potestate patnV sui fiunt: si vero is^ 
quo tempore avwr moritur, aut iam mortuus est^ aut mii dc 
potestate patris^ tunc hi^ quia in potestateni eius radcre non 
possunt, sui iuris fiunt. (128.) Cum autem is mi ob alitjuad 
maleficium ex lege p^^^nali aqua et igni interdicitur civitatem 
Romanam amittu:t, sequitur, iit qui eo modo ex numero rivium 
Romanorum tollitur, proinde ac mortuo eo desinant liberi in 
potestate eius esse ; nec enini ratio ])atilur, ut peregrinae con- 
dicionis homo civem Romanum in potestate liabcat. Pari 
ratione et si ei qui in potestate parentis sit acpia ct igni inter- 
dictum fuerit, desinit in potestate parentis esse, quia aeque ratio 
non patitur, ut peregrinae condicionis homo in potestate sit 
civis Romani parentis. 

129. Quod si ab hostibus captiis fuerit parens, quamvis scr- 

sui juris in all cases, but only if after the death of the grand- 
father they will not relapse into the pokstas of their father. 
Therefore, if at the grandfather’s death, their father be alive and 
in the pokstas of his father, then after the death of the grand- 
father they come under the pokstas of their father: but if at the 
time of the grandfather’s death, the father either be dead or have 
passed from the pokstas of his father, then the grandchildren, 
inasmuch as they cannot fall under his pokstas^ become sui 
juris. 128. Again, since he who is interdicted from fire and 
water for some crime under a penal law loses his Roman 
citizenship*, it follows that the descendants of a man thus 
removed from the category of Roman citizens cease to be in 
his pokstas, just as though he were dead : for it is contrary to 
reason that a man of foreign status should have a Roman citizen 
in his pokstas. On like principle, also, if one in the pokstas of 
an ascendant be interdicted from fire and water, he ceases 
to be in the pokstas of his ascendant: for it is equally contrary 
to reason that a man of foreign status should be in the pokstas 
of an ascendant who is a Roman citizen. 

129. If, however, an ascendant be taken by the enemy*, 

^ r. 90. Ulpian, X. 3. enemy were, on recapture, replaced 

* Ulpian, X. 4. The nature of in their orij^inal condition. Property 
the jus pcstlimiuii is partly explain* retaken was returned to the original 
ed m the text. Us effect wrs that owners, and not left in the hands of 
all things and persons taken by the the rccaptor j liberated captives were 
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Jus Postliminii. 


vus ittiexm hustium fiat, jiendet ius liberorum propter ius post- 
liniinii, i\nia hi (jui al) hostibus capti sunt, si reversi fueririt, 
omn/^r jiristina iura reripiunt. itaque reversus habebit liberos 
in potestate. si vcro illic mortiius sit, erunt quidem liberi siii 
iuris ; sed iitrum ex hoc tempore quo mortuus est apiit hostes 
parens, an ex illo (luo ab hoi-Zilms captus est, dubitari potest. 
Ipse (jiiO(jue filius neposve si ab hostil)US captus fuerit, similiter 
dicnnus propter ius ])oslliminii potestatem (jiioquc parentis in 
suspcnso essc. (130) Praeterea exeunt liberi virilis sexus de 
I)atris potestate si tlaniines Diales inaugurentur, et feminini 
sexus si viritines Vestales rapiantur. (131.) Olim quoque, quo 
tempore populiis Romanus in Latinas regiones colonias dedu- 
cebal, ([////‘iissii parentis \))vftrtus crat in Latinam coloniam^ c 
/(?//■/</ polcstdti cxiu' vid('hat\u\ cum qui ita civiiatc Romafia a‘s- 
senrv/' //fciperentur alterius eivitatis cives. 


although fcr the while he becomes a slave of the enemy, yet by 
Virtue of the /'/O’ piKsfhminii his authority over his descendants 
IS merely suspended ; for those taken by the enemy, if they 
return, rec()\er all their original rights. Therefore, if he return, 
he will have his descendants in his potestas; Imt if he die there, 
his descendants will be sui juris; but whether from the time 
when the ascendant died amongst the enemy, or from the time 
when he was taken by the enemy, may be disputed \ If too 
the son or grandson himself be taken Ly the enemy, w^e shall 
m like manner rule that, by virtue of the jus postliminii^ the 
poti\\tas of the ascendant is merely suspended. 130. Further, 
male descendants es('ape from their father’s pottstas, if they 
be admitted llamens of Jupiter, and female descendants if 
elected vestal virgins*. 131, Formerly also, at the time when 
the Roman people used to send out colonies into the Latin 
districts, a man who by command of his ascendant set out for 
a Uitin colony was regarded as exempt from patria potestas^ 
since those who thus abandoned Roman citizenship were 
received as citizens of another state ^ 


d having never K'cn ah* 
scut. See 1 >. 45. 15, especially 11. 
4 and n, where the tcchnicaluits 
of the subject arc discusseil and ex- 
am inctl. 

^ Jibtinian decided they should be 


sui juris from the lime of the cap- 
ture. Inst. I. n. 5. 

* Ulpian, X. 5. Taciti Ann, iv. 
16. 

* Notes on i. 11, i. 95. See Cic. 
/n» Caccin, cap. 33, 34; pro 
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132. Eraancipatione qnoquc desinunt libcri in pa- 

re////////^ esse, sed filius quiclem iextia dcmuin mandpatmc ederi 
vero liberi, sive masculini sexiis sive feminini, una mancipa- 
ligne exeunt de parentium ])otestate: lex cniin xii tantum in 
persona filii de trilms maneipationibiis loquitur, his verbis: 

SI PATER FIEIUM TER VESUMEAJi] T, FILIES A EATKE ElIU'R 
EsTO. caque res ita agitur. manci])at ])ater filiiim alieiii ; is euin 
\ indicta inanumi////; eo Hicn; rcvertitiir in potestatcin patris. 
is cum itemm mancipat vel eidem \cl alii; sc/ \n usu cst c/dem 
mancipari: iscjiic c//in postca simi/iter 7'iiv/icA/ manumiitii : quo 
facto r/yrsiis in jiotestatem patris sui re\'erti///;*. tunc tertio 
patei eum mancij)at vel eidcin \el alii; set lioc in usu est, ut 
cidem manci/c///;*.* caque niaiKipatie/zc ^/tsini/ /n potcdaic pot ns 
^'ssr, c/iamsi nondum maniimissus sit, set adluic in caiu'a inan- 
C\pii [tin. 24] 

132. Descendants also cease to be in the potestas of ascend- 
ants by emancipation h Jlut a son indeed ('eases to be in his 
ascendant’s potestas after three inaii('i])ations, other des('endaiUs, 
male or female, after one: for the laiw of the Twelve 'J’ables*' 
only reaiuires three mancij)ations in the case of a son, in the 
words: “If a father sell his son three limes, let tlie son be 
free from the father.” Wdiich transaction is thus effected : 
the father maneijutes the son to some one or other, who 
manumits him by rindieta\- this being done, he returns into 
his hither’s potestas: he maneijjates him a second time, either 
to the same man or to another, but it is usual to mancipate 
him to the same: and this person afterwards manumits him l)y 
vindicta in the same manner, which being done he returns 
again into his father’s potestas: then the father a third lime 
mancipates him either to the .same man or to another; but it is 
usual to mancipate him to the same: and by this mancipation 
he ceases to be in his father’s potestas^ although he is not yet 
manumitted, but is in the condition called rnancipium^ 


c. 30 ; pro fialbo^ c. ii — 1 3- fact 
llic direct object of the [iraclite was 
to enable the new colonials to t.ike 
up the avitas of the place they were 
going to colonize, and so b) renounc- 
ing the ch'itas or domicile of origin, 
escape from the palrm pokstas. It 
is important to notice that thi-* was 
done, and it may be presumed could 


only be done, by permission and au- 
thority of their ascendants, liy his 
own act and will therefore ^^uchw 
patriam suam ixuerc potal^ 

^ Ulpiaii, X. i. 

> Tab. IV. 1 . 3. 

* 1. 17. 

^ He was not generally manumit- 
ted out of nianctpium^ for then, a 
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133. Liberum autcm arbiirium est ei qui filium et ex eo nepotcm 
in potestate liabcbit^ filium quidcm de potestaie dimittcrcy nepotcm 
veto in potestate retinere; vcl ex diverse filium quidem in potestate 
retinere^ nepotcm vero manumittere; vcl omnes sui iuris efficcre. 
eadem et de pronepotc dicta esse intellegemiis. 

134. Praetcrea parentes liberis in adoptioncm datis in potestate 
cos habere desinunt; et in filio quidcm.^ si in adoptioncm datui\ 
tres mancipationcs e/ duex intercedentes manumissiones proincle 
fiunt, ac fieri solcnt (‘um ita cum pater de potestate dimittit, ut 
sui iuris efficiatur. deinde aut jiatri remancipatur, et ab eo is 
cjui adoptat vindicat ajiut rraetorem filium suum esse, et illo 


133. He who has in his potestas a son and a grandson by 
that son, has unrestrained power to dismiss the son from his 
potestas and retain the grandson in it ; or conversely, to retain 
the son in his potestas^ but manumit the grandson; or to make 
both sui juris. And we must bear in mind that the same 
princijiles apply to the (’ase of a great-grandson. 

134. Further, asc'cndants cease to have their descendants in 
their potestas when they are given in ado])tion; and in the c ase 
of a son, if he be given in adoption, three mancipations and 
two intervening manumissions take place in like manner as 
they take ])\:kc when the father dismisses him from his potestas 
that he may become sui juris. I'hen he is either remancipated 
to his father, and from the fatlier the adopter claims him before 
the l‘raetor as being his son', and the father ])utting in no 


jxnvHi in /wj/a //////// is in a scimIc 
position, i1k‘ manunnUor wouul h;\\c 
ijct*n h\’y iind so Ikoc ]ia<l 

c\tcn''ivc claims (Hi lus inlicnlmicc 
(I. 165, m. V), but by liic |nvt' 
cess callul “t^.■^^lo in juic* (11. 
he was U'claimul into the /c/jiAn o| 
a friciullv plainiiir livjin the mul-ljc 
man’s vtiHuiNutn. inul llun oman* 
cipatni. Wo have a to sav 
rtiat hf was ultim.itt Iv l)ruu^^ht uikIct 
ami not Icll in a mamihum, 
on account of the express statement 
of I. y7, that atloptctl children aic in 
atnl l)ccausc* by contrastini;; 
§§ *3^1 ‘34> wc SCO that the pio- 
ceeilmgs for emaneijulion and adop* 
tiou wcMc identical up to the heal 
act of maiiumibiioii. The pcisou 


who manumitted him out of 
had, howener, claims on lus inheri- 
tance, but claims not so extensive a., 
those over that of an emancipated 
sla\e. The friendly plainiitT spoken 
of above would in most cases lie 
tlu* actual father, in onlcr to keep 
the juoperty in the family. 

* d'his is the “cc'SMo in jure,” 
mentioned aboxc : the father has tlie 
son ill maucipium^ but l!ie claimant 
demands /kf/oUts over Imn. Tjie ta- 
ll'.er ctdiusively allows )U' lament to 
l^oaj^Minst himself, and thus the claim- 
niu obtains a more cxknsive power 
than llie falhci possesses at the time 
the o'-ovnis made. Hence the pro* 
ecss rt'sembles a Kecoxeiy in old 
Icn^lish Law, where althuui'h the 
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contra non vim//cante a Praetore vindicanti filius addicitur, aut 
iure mancipatur patri ado^tivo vindkaw// filium ab eo apud qum 
is Urtia mancipatione est : set sane commodius est patri re- 
mancipari. in ceteris vero liberorum personis, seu masculini 
sen feminini sexus, una scilicet mancipatio sufficit, et aut reinan- 
cipantur parenti aut iure mancipantun Eadem et in provinciis 
aput Praesidem provinciae solent fieri. (135.) Qui ex filio 
semel itcrumve mancipato conceptus est, licet post tcrtiam 
mancipationem patris sui nascatur, tamen in avi j)otestate est, 
et ideo ab eo et nnancipari et in adoi)tionem dari potest. At 
is qui ex eo filio concei)tus est qui in tertia mancipatione est, 
non nascitur in avi potestatc. set eum Labeo quidem existimat 


in eiusdem mancii)io esse cuius et pater sit. utimur autem hoc 


iure, ut quamdiu pater eius in manci])io sit, pendcat ius eius : 


et si quidem pater eius ex mancii)atione manuniissus erit, cadit 


counter-claim, the son is assigned by the IVaetor to the 
claimant, or he is mancipated in court to the adopting father, 
who claims him as son from that person with whom he is left 


after the third mancipation. But the nuire convenient ])lan is 
for him to be reinanciiated to his father. In the case of other 
classes of descendants, vNhether male or female, one mancipa- 


tion alone is sufficient 


I 1 


ascendant, or mancii)ated in court (to a third i)erson). In the 
provinces the same ])rocess is gone through before the governor 
thereof. 135. A child conceived from a son once or twice 
mancipated ^ although born after the third mancipation of his 
father, is nevertheless in the pokstas of his grandfather, and 
therefore can be either emancipated or given in adojition by 
him. Jhit a child conceived from a son who has gone through 
the third mancipation^, is not born in the potatas of his grand- 
father. Yet l.abeo thinks that he is in the manciphm of the 
same man as his father is : whilst we adopt the rule, that so 


long as his father is in vuvinpium^ the child’s rights are in 
suspense, and if indeed the father be manumittecl after the 


tenant had only a hniite^l interc^st, 
vcl the demandant claimed and 
l)y default of the tenant b >carranior 
a fee simple. 

* I. 

* 1 . 8 ;. 


^ “ In tertiil inanci[)atione,’' The 
]>re])osition in implies that he hn> 
j^one through the form of inancipii- 
tion, hut not yet received manumis* 
won, he is tn the third mamipaiwn. 
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in e/us ])Otestatem ; si vero is, dum in mancipio sit, decesserit, 

imi iuris fit (j 3S a-) Et de licet 

[i //>/.] ut su|)ra diximus, quod in filio faciunt tres mancipa- 
tiones, hoc fiicit una mancipatio in ncpote. 

136. MuUcrcs^quamvis in manu sint^ nisi cocmtionem fecer/;//, 
potestatc parentis non lihcrantur. hoc in Flaminica Diali sena- 
iusconsuUo confirmaiur^ (\uo ex aucioritak consulum Maximi et 
1 uheronis cavetur^ ut haec (|U0(1 ad s;icra tan/z/m videatur in 
manu esse, (|Uod vero ad cetera ])erinde habeatur, a/que si in 
manum nc;/ convcnissd. Scd mulicres i\uac coemiionem {cccruni 
]>er mancipationem potestate i>arentis libcrantur : nec interest, 
an in viri sui manu si///, an eMra//c/ ; quamvis hoe solae loco 
filiaruin habeanlur (juae in viri manu sind. 

137. [3 ////.] xcmanapatione dc^in///// in manu esse, et r//m ex 
/‘nnaiK'ipatione nxanuniissac fnmni, su/ inns dficiuntur [3 ////,] 
nihil// ma^jis /clest cogere, (\nam filia patrcm. set filia (piidern 

mancipation, he falls into his potestas, whilst if the father die in 

mancipium he becomes sni juris, 135 as we have 

said above*, what three mancipations effed in the case of a 
son, one mancipation elfects in the case of a grandson. 

136. Women are not freed from the pokstas of their 
ascendants, althougli they be in manus^ unless they have made 
a eoernptio, This rule is ('onfirmed in the case of the wife of a 
Flamen Dialis* by a scnaiusionsultum^ wherein it is provided, 
at the instance of the consuls Maximus and Tubero, that such 
an one is to be regarded as in nianus only so far as relates to 
sacred matters, but in respect of other things to l)e as though 
she had not come under manus. But women who have made 
a ioemptio are freed from the pokstas of their asceniiant by the 
mam'ipation : nor is it material whether they be in the manus 
of their Iiusband or of a stranger; although those women only 
are accounted in the place of daughters who are in the manus 
of a husbaml. 

137 cease by the remancipation to be in manus, 

and when after the remanci|)ation they are manumitted, they 

become sui jurist can no more compel him, than 

a daughter can her father. But a daughter, even though 

*The marriage of a I’luncii ami I'iaminica was not hy 
hy cotijlttfCiahK ^ i. I 
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nullo mcxlo jmlrem /o/ej 7 cogcre, etiamsi adoptiva sit : haec 
autcm vinm rcpudio misso proinde potest^ atque si 

ci numqiiam nupta fuissct. 

158. li qui in causa mancipii sunt, quia serv'orum loco ha- 
bentur, vindicta, censu, testament/? manumissi sui iuris fiunt 
{139.) Nec tamen in hoc casu lex Aelia Sentia locum ha- 
bet. itaque nihil requirimus, cuius aeUitis sit is qui manu- 
mittit, et qui manumittitnr : ac ne illu// quidcm, an patronum 
creditoremve maniimissor habeat Ac nc numerus quidem 
legis Furiae Caniniae finitus in his personis locum hal)et. 
(140.) Quin etiam invito (pioque eo cuius in mancipio sunt 
censu libertatem conserjui ])ossunt, excepto eo (luem pater ea 
lege mancipio dedit, ut sibi remanci])etur : nam quodammodo 


adopted, can in no case compel her father; but the other (the 
wife) when she has had a letter of divorce sent to her‘ can 
compel her husband as though she had never been married 
to him \ 

138. Those who are in the condition called since 

they arc regarded as being in the iiosition of slaves, l)Ccome 
m juris when manumitted by rvW/VA;, uinus or testament*. 
139. And in such a <ase the J.ex Aelia Sentia does not 
apply. Therefore we make no entiuiry as to the age of him 
who manumits', or of liim >vho is manumitted”, nor even 
whether the manumittor have a ])atron or creditor Nay, 
further, the number laid down by the Lex Furia Caninia 
has no a]?plication to sudi j)ersons®. 140. Moreover they 
can obtain their liberty by census even against the will of him 
in whose mancipium they are, excej)t when a man is given in 
imnctpium by his father with the understanding that he is to 
be rcmancipated to him ; for then the father is regarded as 


' “Repudio misso.’’ A mcLscn- 
ger or letter is sent to the other party 
to the marriage, seven witnesses of 
the age of pul>crty being called to- 
gether to hear the instructions given 
to the messenger, or the conieiils of 
the letter. Wanikoenig, in. p. 51. 

* ^*Can compel herhuslmnd to re- 
lease her from although a 

daughter cannot tomi)el her father 


to release her from potest as the rea- 
son kdng that the husband by the 
“repudium,” has failed to fulfil his 
share of the compact. 

* 1. 131. 

* 1. 17. 

‘ 1. 17. 

* I. 

' I j- 

® 1. 42. 
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Mandpium. Tutcla. 


tunc pater potestatera propriam reservare sibi vicletur eo ipso, 
quoi mancipio recipit. Ac ne is quidem dicitur invito eo 
cuiui in mancii)io est censu libertatem consequi, quern pater 
ex noxali causa mancipio dedit, velut qui furti eius nomine 
damnatiis est, et mancipio actori dedit : nam hunc actor 
pro pccunia habet, (141.) In summa admonendi siimus, ad- 
versus cos ([uos in mancipio habemus nihil nobis coz/tume- 
liose facere licere : ii/io(iuin iniiirianim actione icncbimm, Ac 
nc din (|iiidem in eo iiire detinentur homines, set plerumqiie 
hoc fit (licis gratia uno ;//omento ; nisi sc/licet ex noxali causa 
manciparentur. 

142. 'rranseamiis nunc ad aliam divisionem. nam ex his 
pcrsoiiis, (|iiac ne([iic in potestate ne(iue in manu neqiie in 
mancipio sunt, (iiiaedam vcl in tutela sunt vel in curatione, 
(jiiaedani neutro iure lenentur. videamus igitur quae in tutela 
\ el in curatione sint : ita enim intellegvmus ceterr/s personas 
(juae neutro iure lenentur. 


reserving to himself in some measure his own poUstas^ from the 
very fact that he is to take him back from mificipium\ And 
It is held also that a man cannot by census obtain his liberty 
against the will of ihe person in whose nuincipium he is, when 
hi^ lather has given him in mancipium for a noxal cause*, for 
mslaiu'e, when the fuller is mulcted on his account for theft, 
and gi\es him u]» to the plaintilTin mancipium: for the plaintiff 
has him instead ol money. 141. Finally, we must observe 
that we are not allowed to inflict any indignity on those whom 
we ha\c in m(inap:um, otherwise w^e shall be liable to an 
adion for injury*'. And men are not detained in this con- 
dition long, but in general it exists, as a mere formality, for 
a single instant; that is to say, unless they are mancipated for 
a noxal cause. 

142. Now let us pass on to another division: for of those 
persons who are neither m potestas, man us or mancipium, some 
are in tutela or curatio, some are under neither of these pow'ers. 
Let us, therefore, consider who are in tutcla or curatio: for 
thus we shall perceive who the other persons are, who are 
under neither power. 


He intciuii» lo gi\c up luuecU lu'' Sec note on I, 131 
as actual father, hm lo re- * iV. 75, 79. 

OS an adopting father, * in. 333, 234. 



Tutela ie$lamfntaria. 




143. Ac prills dispiciaraus de his (juae in lutcla sunt 

144* Permissum est itaijue parentibiis liberis quos in poles- 
tale sua habent testimento tuioxt% dare; masculini (juidem 
sexus inpiiberibus dumtaxaty feminini at/km tarn inpubcrihus 
(]\\am nubiUbus. veteres enim voliienint feminas, etianisi jier- 
/cciae aetatis sint, propter animi levitatem in tiitela esse. 
(145.) Itaiiue si (|iiis filio filiaeque tcstamento tiitorcin do- 
dent, et ambo ad pubertatem j^ervenerint, filius (]indem de- 
sinit habere tutorem. fdia vero nihiloininus in tutela permanet ; 
tantum enim ex Ici^r lulia et I'apia Popp^/ea iiire liberonim a 
tutela liberantur feminae. l(K|uimur autem exceptis Virj^inibiis 
Vestalibiis (juas etiam veteres in honore/// sacerdotii liberas 
esse voluerunt : ituiiie etiam leire xii tabularum rautiini e.st. 
(146.) Nepotibus autem neptibuM)ue iia dcinum possuiniis tes- 
Umcftio tutores dare, si ])ost luoitem nustram in pairis sui 
polestalem iure recasuri non sint. ilatiue si filius mens mortis 

113. And first let us consider about those who are under 
tutola 


"e 


144. It is permitted tlien to ascendants to give tutors 
(f:juaii!ians)by test,unent todesc endanls whom iliey have in their 
pofiSiits ' to males indeed only so lone ;is they are under puberty, 
but to females whether umier or ovc'* puberty’. For the an 
<'ient> thought til that women, although of full age, should for 
the feebleness of their4iiUellec t be under tutel age\ 145. If, 
therefore, a man has given by testament a tutor to his son and 
daughter, and both attain to puberty, the son indeed ceases to 
have the tutor, but llie daughter still remains in tutelage; 
lor by the Lex Julia et Papia Poppaea‘’ it is only by the 
prerogative of children* that women are freed from tutelage. 
^\c except the \’esLil Virgins, however, from wiiat we are 
saving, whom even the ancients wished, in honour of their 
office, to be free: and tii/refoie it is .so provided also in a law* 
of the Twelve Tables. 14O. Put to grandsons and grand- 
daughters we are only able to give tutors by testament, in case 
after our death they will not relajise into the poicsias of their 
father ^ Therefore if my son at the time of my death is in 


* 1. 194. 

^ Tab. V. 1 . 1. 

• 1. 127. 


^ Ulpian, xt. j, 14—16. 

* 1. 190. pro Muraem, n. 

* Temp, /lu^ustt, bee i.utc oa 
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mcae tempore in potestate mea sit, nepotes quos ex eo habeo 
non poterint ex testamento raeo habere tutorem, quamvis in 
potestate mea fuerint : scilicet quia mortuo me in patris siii 


|>otestate futuri s/mt. (147,) Cum tamen in compluribus aliis 
causis postumi pro iam natis habeantur, et in hac causa placuit 
non minus postumis, quam iam natis testamento tutores dari 
posse : si moclo in ea causa sint, iit si vivis nobis nasc^ntur, in 
])otcstate nostra fiant. hos etiam heredes instituere possumus, 
cum cxlrancos i)Ostumos heredes instituere permissum non 
sit (148.) Uxon quae in manu est proinde acsi filiae, item 
numi (juac in fill/ manu est pioinde ac nepti tutor dari j)0- 
test, (149-) Rectissime autem tutor sic dari potest: LUCiUM 
TiTiUM MUKRis Mias TUTORKM DO. sed et si ita scriptum sit: 
iir.Ki’js MKis vcl uxoui m/::ak thics 'j'lTOR ESTO, recte 
datus intellegitiir. (150.) In persona tamen uxoris (jiiae in 
manu est reccyta est etiam tiitoris optio, id est, ut liceat ei 
permiticrc (luem velit ipsa tutorem sibi optare, hoc rnodo: 


my potatas^ the grandsons whom 1 have by him cannot liave a 
tutor given them l)y my testament, although they are in my 
potnta^ : the reason of course being that after my death they will 
lie in the potrstas of their father. 147. But whereas in many 
other cases posthumous children are esteemed as already born, 
therefore in this case too it has been held that tutors can be 
given by testament to posthumous as well as existing children ; 
provided only the children are of such a character that if they 
were born in our lifetime, they would be in our potestas. We 
may also appoint them our heirs, although we are not allowed 
to appoint the ])osthumous children of strangers as our heirs. 
148. A tutor can be given to a wife in nninus exactly as to a 
daughter', and to a daughter-in-law, who is in the mtvius o[ 
our son, exactly as to a granddaughter. 149, The most 
regular fonn of ai)pointing a tutor is: “I give Lucius Titius as 
tutor to my desceiulaiusL” but even if the wording be: 

Titius be tutor to my descendants or to my wife,” he is 
considered lawfully ai)pointcd. 150. In the use, however, 
of a wife who is in manus, the selection of a tutor is also 
allowed, ie, she may be suffered to select such person as she 


]. 114. 


1 


* n. 189. 
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TITIAE UXORI MEAE TUTORIS OPTIONEM DO, quO CasU licct 
uxori eligere tuiorm vel in omnes res vcl in unam forte aut 
dims. (151*) Cetemni aut plena optio datur aut angusta, (152.) 
Plena ita dari solet, ut proxum^ supra diximus, angusta ita 
dari solct : titiae uxori mfiae dumtaxat tutor/.? oniuNKM 
SEMEL DO, aut DUMTAXAT lus DO. (153.) Quac optioiies plu- 
rimuin inter se differ//nt. nain quae i)lcnam optionem habct 
potest semel ct bis ct ter et saepius tutorem optare, quac vero 
angusA//// hahet optionem, si dumtaxat semel data est optio, 
amplius quam semel o])tare non potest : si tantum bis, am[)lius 
quam bis optandi faimltatem non habet, (154.) Vocantur 
autem hi qui nominatim teslamento tutores dantur, dativi ; (pii 


ex optione sumiintiir. oplivi. 

155. (^iiibiis lestamento ([uidem tutor datiis non sit, iis ex 
lege XU agnati sunt tutores, (pii vocantur legitimi. (156.) 


Sunt autem agnati per virilis sexus personas cognatione iuncti, 


chooses for her tutor, in this form : “ I give to Titia my wife 
the option of a tutor.” In whir h case the wife has power to 


select a tutor either for all her aflairs or, it may be, for one or 
two matters only*. 151. Moreover, the selection is allowed 
either without restraint or with restraint. 152. That without 
restraint is given in the form we have stated just above. 


'I’hat with restraint is usually given thus: 
Titia the selection of a tutor once only,” 


“ I give to my wife 
or “ I give it twice 



153. Which selections differ very considerably from 


one another. For a woman who has selection without restraint 


can choose her tutor once, or twice, or thrice, or more times: 
but she who has selection with restraint, if it be given her 
once only, cannot choose more than once ; if twice only, 
has not the power of choosing more than twice. 154. 'butors 
who are given by name in a testament arc called dativi^ those 
who are taken by virtue of selection, optivL 
155. 'I’o those who have no tutor given them by testament, 
the agnates are tutors by a law of the I'welvc Tables, aiui 
they are called tutom 156. Now the agnates'* arc 

those united in relationship through persons of the male sex, 


' Livii ixxix. 19, and PlauU Tru* * Ulpian, xi. 3. 
eulent. Act IV. 8c. 6. • Ibid. 4. 
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quasi a patre cognati : veluti frater eodem patre natiis, fratris 
filius neposve ex eo, item'patruus et patmi filius et ne^os ex eo. 
At hi qui per feminini sexus personas cognatione iungimiur non 
sunt agfiatij sed alias natural! iure cognati. daque inter avun- 
culum et sororis (ilium non agnatio est, sed cogUvitio. item 
amitae, materterae filius non est mihi agnatus, set cognatus, et 
invicem scilicet ego illi eodem iure coniun^w : quia qui nas- 
cuntur patris, non matris familiam seqiiuntur. (157.) Sed dim 
quidem, (juantum ad legem xii tabularum attin^/, etiam feminae 
agnates habebant tutores. set j)ostea lex Claud/a lata est quae, 
([uod ad ferninas atlin^V, tutclas i/las sustulit. itaque masculus 
(juidem inpubes fratrem puberem aut patruum habet tutorem ; 
feminae vero talcm habere tutorem non intclkguntur, (158.) 
Set agnationis (juidein ius capitis diminutlone perimitur, cog- 
nationis vero ius non commutatur : ([uia civilis ratio civilia qu/- 
ai iura corrumjiere jiotest, naturalia vero non potest. 


relations, that is to say, through the father; for instance a 
brother born from the same father, the son of that brother, and 
the grandson by that son ; an uncle on the father s side, that 
uncle's son, and his grandson l^y that son. But those who are 
joined in relationship through persons of the female sex are 
not agnates, tint merely cognates by natural right. Therefore 
there is no agnation between a mother’s brother and a sister s 
son, but only cognation. Likewise the son of my father’s 
sister or of my mother’s sister is not niy agnate, but my 
cognate, and conversely of course I am joined to him by the 
same tie ; because children follow the family of their f.ither, 
not of their mother'. 157. In olden times, indeed, so far as 
the law of the d'w el ve 'babies is concerned, women too had 
agnates for tutors, but afterwards the Lex Claudia* was ]^nssed, 
which abolishe<l these tutelages so far as relates to women. 
A male, therefore, under the age of pul)erty will have as tutor 
his brother over the age of puberty or his father's brother; 
but women, it is well known, have not a tutor of that 
kind. 158. By capitis dminutio the right of agnation is 
destroyed, but that of cognation is not changed : because a 
civil law doctrine may destroy civil law rights, but it cannot 
destroy those of natural law. 


1. 80. 


*1,171, U Ip- XI. 8* 
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159. Est aiitem capitis diminutio prioris capitis permiilii//<;* 
fjquc tribus modis accidit : nam aut maxima est capitis dimb 
nutiOy aut minor quam quidahi mediam vocant, aut minima. 

160. Maxima est rjpitis diminutio, cum aliquis simul et 

civitatem et libcrtatem ammittit ; quae qui ex 

patria [3! //>;.] ; item femirtae liberae ex semitusconsulio Clau- 
diano ancillae fiunt eorum dominorum, ^^///bus invitis et denun- 


ciantibus fiihilo mi////y cum servis eorum coierint 

161. Minor cx\)itis {Xwwinufw est^ cum civitns quidem amit- 
titiir, libertas veto retinetur. quod accidit ci cut jcjua et igni 
interdictum fuent, 

16:. iMinima capitis diminutio est, cum et r/V'itas et liber- 


159. Capitis diminuthd is the change of the original 

and (M'curs in throe ways ; for it is either the capitis diminutio 
maxima : or the minor, which some (all media; or the minima, 

160. 'rhe maMma capitis diminutio is when a man loses at 
once both citizenship and liberty, whir h (happens to those) 
who (are expelled) from their loimtry^ likewise free wa)men 
by virtue of a scnatus<onsullum of daudius become slaves of 
those masters with whose slaves, in spite of their wish and 
warning, they lia\e <'o]Mbited'\ 

16 1. 'Wk: miuor capitis diminutio is wdien citizenship indeed 
is lost, but liberty retained, which happens to a man inter- 
dicted from fire and water ^ 

162. The minima capitis diminutio is when citizenshi]) and 


'Ipian, \I. i) 13. and 

arc n'>t Klcii'ical in lOjmaii 
Ia\c a slave is often said to lia\e 
, but it is also affirmed of him 
that he has nullum caput C' Austin 
IS of opinion that ''status and caput 
arc not synonymous expressions, but 
that the term caput signilh'^ certain 
conditiiuis which art* capital or piin- 
cipal ; which canmW Ik; acquired or 
lost whthout a mii;hty change in the 
legal position of the party.” Caput 
necessarily implies the })Ossc*ssion 
of rights ; status generally implies 
(he possesdon of rights, but may 
imply mere obnoxiousness to duties, 
c ;>" the status of a sla\e. See 
Austin, Lecture Xll. Caput includes 


(1) Idbcrly, (2; Citizenship, (3) Fa- 
mily. (1) includes (2) and 13); (2) 
includes (3), therefore by the maxi^ 
ma c.d^ all these elements are loo, 
t)y the media all but liberty, by the 
minima family alone, 

^ This is Huschke’s emendation, 
his complete filling up of the passage 
l>eing : ‘Cpii ex patriA jure genliuin 
violato peregrmis jK)pulis|>er jiatrem 
patratum dedunlur.’ For informa- 
tion as to the pater patratus^ con- 
sult a classical dictionary*, or read 
pp. of Kent’s International 

Imw (Abdfs edition), Cic. pro Caa* 
34 ; Idvy, I. 24, 32. 

^ ripian. I. 91 ; XI. 1 1. 

* I. 90, 128. 



5 ^ Capitis diminutio. Tutda legitima patronorum. 


tas xt\inetur^ sed status hminis commutatur, quod accidit in his 
qui adoptantur, item in his qui coemptionem faciunt, et in his 
qu/ mancipio dantnr, quique ex mancipatione manuraittantur; 
adeo quidem, ut quotient quisque mancipetur, z.ut remandpc- 
tur, totiens capite diminuatur. (163.) Nec solum maionfex 
diminutionibus ius adgnationis corrumpitur, sed etiam minima, 
et ideo si ex duobus liberis altenjm pater emancipaverit, 
o\)\twm rius neuter altcri adgnationis iur^ tutor esse poterit. 

164. Cum autem ad agnatos tutela periinct^ non simul ad 
omnes pertinet, set ad eos tantum qui proximo gradu sunt 
\desunt tin, 24.] 

165. Ex eadm kf^e duodecitn tahularum lihertorurn et liber- 
iarum tutda ad patrouos Uherosque eorum pertinet^ quae et ipsa 
legiiima tutda vocaiur: non quia nomiuatim ea le^e de hac tutela 
cavdut\ sed quia perinde accepta est per interpretationem^ atquc 
si verbis legis introduda esset, eo enim ipsOy quod hcreditates 
Hbertorum lihertarumquc^ si intestati dcc^si^ient, iusscrai lex 


liberty are retained, but the status of a man is changed; which 
is the case with persons adopted, likewise with those who 
make a coemption and with those who are given in mancipiumy 
and with those who arc manumitted after mancipation ‘ : so 
that indeed as often as a man is mancipated or remancipated, 
so often does lie suffer capitis diminutio, 163. Not only by 
the greater diminutiones is the right of agnation destroyed, but 
even by the least ; and therefore if a father have emancipated 
one of two sons, neither can after his death be tutor to the 
other by right of agnation. 

J64, In cases, however, when the tutelage devolves on the 
agnates, it does not appertain to all simultaneously but only to 
those who are in the nearest degree 

165. By virtue of the same law of the Twelve Tables the 
tutelage of freedmen and freedwomen devolves on the patrons 
and their children, (and this too is styled a tutda le^tima)\ not 
because express provision is made in that law with respect to 
this tutelage, but because it is gathered by construction as 
surely as if it had been set down in the words of the law. For 
from the very fact that the law ordered the inheritances of 


* I. no, 116, 131. 
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ad patronos liberosve eorum perlinere, crediderunt vetercs 
voluisse legem etiam tutelas ad eos pertinere, cum et ag- 
nates quos ad hereditatem vocavit, eosdem et tutores esse 


iusserat. 

166. Exemplo patronorum eiiam hludamc tuiclat xtccphQ 
sunt, m cnim iwiehu sciMcet fidiiciar/ae xoauiiur pro\)rk, quae 
ideo no/^is competunt, quia liberum r^^put mancipatum nol)is 
vel a parente vel a coemptionatore manumiserimus. (167.) Set 
I^tinarum et I.atinor//w i//puber//w iuiela turn omui xuodo ad 
?nanutnissores^ skut bona eerum^ {)ertinet, sc// ad cos (juonini 


aufe marn/misdonQm ex iure Quiritium fuerunt : unde si anciila 


ex iure Quiritium tua sit, in l)onis mca, a me 


quidem solo, non 


freedmen and freedwomen, in rase of their dying intestate, to 
belong to the patrons or their children, the ancients concluded 
that the law intended their tutelages also to devolve on them, 
since it ordered that the agnates too, whom it called to the 
inheritance, should be tutors as well *, 

166. Fiduciar)' tutelages have been admitted into use upon 
the precedent of j)atronal tutelages*. For those arc proi)erly 
called fiduciary tutelages which devolve upon us, because we 
have manumitted a free person who has been nuancipated to 
us either by a parent or a coemjaionator. 167. but the tutelage 
of Latin women or Latin men under puberty does not in all 
cases a])pertain to their manumittors, as their goods do, but 
devolves on those whose property they were ex jure Quiritium 
before manumission®: therefore if a female slave be yours ex 
jure Quiritium^ mine in bouisj if manumitted by me alone and 


^ The argument is : 

(li The agnates who have the 
inheritance, aNo have tlie tutelage. 

(2) Therefore the inlicniroice and 
the tutelage, the benefit and the bur- 
den, devolve on the same persons. 

{3) Now the [>atrons have the in- 
heritance by the express words of 
the law. 

(4) Therefore they also have the 
tutelage. 

•l. 114, 115, 195. Ulpian, XI. 5. 

* The manumiltor might f>e owner 
both “in bonis,” and “ex jure Qui- 
ritium,” or he might only have the 


title “ in bonis.” (See II, 40.) For 
by reading I, 54, we see that if the 
legal ownership w'as separated from 
the beneficial, the beneficial owner, 
i.e the owner ni bonisy liaving llic 
potesfasy had the ])ower of mamimis- 
sion. The general rule in the case 
of tutelages which were for the profit 
of the tutor as w'ell as the pupil, 
was that the benefit (the right of 
inheritance) should go with the bur- 
den (the tutelage proper), but in 
this paragraph Gaius is pointing out 
an exception, Ulpian, xi. 19. 



jS Tidda assida. 

etiam a te manumiwa, lAt'iM f/eri potest, e/ b^ma tins ad me 
pertmnt^ sed tins tu/ch /ibi competit : nam ita lege lunia 
cavetur. itaqii/* si ab eo cuius et in bonis et ex iure Quiritium 
ancilla fuerit facta sit Latina, ad eundem etbona et tutela per- 
tinet 

168. Agntitis, gni Ic^iiimi tutores snnt^ item /M/zamissoribus 
permissum est feminarum tutelam alii in iure cedere : pupillo* 
rum autem tutelam non cst permissum cedere, quia non vide- 
tux a/ierosHy cum tempore jmbertatis finiatur. (169.) Is autem 
cui ceditur tutela ccssicius //ztor vocatur. (170.) Quo mortuo 
aut capite diminuto revertiturad cum tutorem tutela qui cessit. 
ipse quof[ue (jiii ('cssit, si mortuus aut capite cU/n/nu/us sit, a 
cessic/b tutela discedit et revertitur ad eum, qui post eiim qui 
cesserat secundum gradum in tutela habueri/. 

([uanlum ad agnatos pertinet, nihil hoc tempore de cessicia 
tutela quaeritur, cum agnatorum tutelae in feminis lege Claudia 
sublatae sint. (172.) Sed fiduciarios quoque quidam puta- 


not by you also, she can l)e made a Latin, and her goods 
belong to me, but her tutelage devolves on you : for it is so 
provided by the Lex Junia, Therefore if she be made a Latin 
liy one to whom she l)elonged both in Inmis and ex jure 
Quiniium^ the goods and the tutelage both go to the same 
man. 

168. Agnates who are legitimate tutors, and manumittors 
also, are allowt'd to transfer to others by cessio in jure^ the 
tutelage of women ; but not that of pujuls, because this tutelage 
is not looked ui)on as onerous, inasmuch as it must terminate 
at the time of puberty. 169, He to whom a tutelage is thus 
ceded is called a tutor cessicius: 170. and on his death or 
capitis diminutio the tutelage returns to him who ceded it. So too, 
if the man himself who ceded it die or suffer capitis diminution 
the tutelage sliifts from the cessicius and reverts to him who had 
the claim to the tutelage next in succession to tlie cessor. 
1 7 1, Hut so far as relates to agnates, no questions now arise 
about ccssician tutelage, inasmuch as the tutelages of agnates 
over women were abolished by the Lex Claudia *. 172. Some, 

however, have held thvit fiduciary' tutors also have not power 


1. 




* n, 14, Ulpian, XI. 6 -S. Note on L 155. 
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verunt cedendae tutelae ius non habere, cum ipsi se oneri 
subiecerint quod etsi placeat, in parente tamen qiii filiam 
neptemve aut proneptem alteri ea lege mancij)io dedit, ut sibi 
remanciparetur, remancipatiinque manuniisit, idem dici non 
debet, cum is et legitimus tutor habcatur ; et non minus huic 
(juam j)atronis honor praestandus cst. 

173. Praeterea senatusconsulto mu//eribus perraissum est 
in absentis tutoris lonim alium ])etere: quo ])etito prior de- 
sinit nec interest (luam longe aberit is tutor. {174.) Set 
excij)itur, ne in absentis j)atroni locum liceat libcrto tutorem 
petere. (175.) Patroni j//tem loco habemus d'um paren/tw 
qui \n c maucipio sibi remancij)atam filiam neptemve aut pro- 
neptem manumissione legitimam tiitelam nnnrtus cst. Indus 
quidem lil)eri fuluciarii tutoris loco numerantur: jiatroni autem 
liber/ candem tutelam adipisruntur, (|iiam et |)atereorum halniit. 
(176,) Sed ihi ccriiim i/uidan aiustim etiam in jiatroni absentis 


to rede a tutelage, since they have voluntarily undertaken the 
liurden. Put although this be the rule, yet tlie same must not 
be laid down in respect of an ascendant who has given a 
daughter, granddaughter, or great-granddaughter in jmvicipium 
to another on condition that she In* rcinan('i|)ated to him, and 
has manumitted her after the remancijiation : since such an 
one is also’ reckoned a legitimate tutor, and in no less degree 
must respect be paid to lum than {0 a patron, 

173, Further by a snidtUMvnsultujn women are allowed to 
apply for a tutor in the |)Iace of one who is absent, and on Ids 
appt)intment the original tutor ceases to act: nor does it matter 
how far the original tutor has gone away*. 174. Put tin re 
is an exception to this, that a freedwoman may not apply for 
a tutor in the place of an absent jKilron. 175. We 
also regard as in tl)e place of a iiatron an ascendant who 
has acquired by manumission legitimate tutelage over a 
daughter, granddaughter or great-granddaughter rcmanci- 
pated to him out of mmcipium*. The cldidren, however, 
of such an one are regarded as fiduciary tutors \ whereas 
the children of a patron acquire the same kind of tutelage ns 


^ “Al'fo,” i.r. in ad»lilion tn the 
two clas<»es o{ already named 
Conf. I. 175. 


* Ulpian, XI, It, 

* I. 172. 

* 1). 26. 4, 4« 
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locum pcmmt ^naius tutorem petere, veluti ad hereditatem 
adeundara. {177.) Idem senatus censuit et in persona pupilli 
patroni filil (178.) \tcmqm lege lulia de maritandis ordi- 
nibus ei quae in legitima tutela pupilli sit permittitur dotis 
constituendae gratia a Praetore urbano tutorem petere. (179.) 
Sine patroni filius etiamsi inpubes sit, liber/ar efficictur tu/or, at 
\n nuWi xc luciox fieri potest, cum ipsi nihil permissum sit sine 
tutoris aiictoritate agcre. (180.) Item si qua in tutela legitima 
furiosi aut muti sit, permittitur ei scnatusconsulto dotis consti- 
tuendae gratia tutorem petere. (181.) Quibus casibus salvam 
manere tutekim patrono [latroniijiie filio manifestum est. (182.) 
Praeterea senatus censuit, ut si tutor pupilli pu//l/<^eve sus- 
pcctus a tutela remotus sit, sive ex iusta causa fuerit excusatus, 


their father also had. t 76. But the senate has allowed a woman 
to a])ply for a tutor for a definite purpose even in the plac'e of 
an absent patron, for instance to enter upon an inheritance 
177. The senate has adopted the same rule in the case of the 
son of a patron being a pupil*. 178. So also by the Lex 
Julia de mari/audis onlinibus a woman who is in the legitimate 
tutelage of a pupil is allowed to ajiply for a tutor from the 
I’raetor U rbanus for the purpose of arranging her dos^, 1 79. For 
the son of a patron undoubtedly becomes the tutor of a freed- 
woman, even though he be under puberty, and yet he can in 
no instaiu'e authorize^ her acts, since he is not allowed to do 
anything for himself without the authorization of his tutor. 

180. Likewise, if a woman be in the legitimate tutelage of a 
mad or dumb person, she is by the scuatusconsulttm^ allowed to 
apply for a tutor for the purpose of arranging her dos, 

181. In these cases it is plain that the tutelage remains intact 
for the patron and the son of the patron. 182. Further the 


^ Ulpian, XT. 11. 

* Ibul. 22. 

* Ibid. 20. For {\n account of 
dos^ sec Lord Mackcioic’sAVw. I ird\ 
p. 103 ; Sandars, p. n? and p. 234 ; 
and Ulp. VI. 

< I'he audoritas of the tutor the 
tutor's presence and assent to the 
dee^l of the pupil 'I'lie punil him- 
self performs the symUdial act or 
utters the words necessary to effect 
the tnuisaction in ha^id, but )us will 


is considered to he defective on ac- 
count of his youth (or in (he case of 
a woman, her vSe.\) ; and the tutor’s 
presence and .approval add a sound 
will to a duly penormed act, the two 
rc(juisites insisted on tw the law. 
Aucioritas is derivetl from au'^ei\ and 
sij^nifies the complement or supply- 
ing of a defect. 

* Proimblv that referred to in l. 
173, and in UIi^ xi. 11. 
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in locum eius alius tutor deiur^ qu(? dat^ /rior tutor ami//i/ 
tutelam. (183.) Ha(T ^mnia similiter e/ Roma^ d in /r<^ 
vinci/s sokit observari si vero 


(184.) Olim cum legis actiones in usu erant, etiam ex 

ilia causa tutor dabatur, si inter tutorem ot mulierem pupillumve 
legis actione agendum erat : nam (jU/Vr ipse quiz/tv// tutor in re 
sua aiictor esse non potzTz//, alius dabatur^ (p/z; z 7 U(*/<;re i//a k^is 
z7<:/io j)eragen’///r; qui dicebatur praetoriuj tutor, ([uia a Prae- 
tore urbano dabatur. ])ost siiblatas legis actiones (]uidam 
putant hanc speciem dandi Kutoris non cssc ncccssariam ; sed 
adhui (lari in //m cst, s\ /z;i,7'//mo iudir/z; z/i^^ttAir. 

185. Si cui nulliis omnino tutor sit, ei datiir in urbe Roma 
ex lege Atilia a Praetore urbano ct maiore parte 'JVibunonim 


/Icbis, (pii Atilianus tutor \ocatur; in pruvinciis vero a Prae- 


senate has niled that if a tutor of a pupil, male or female, be 
removed from his tutorship as untrustworthy', or be excused 
on some lawful ground*, another tutor may be given in his 
place, and on his appointment the original tutor loses his 
tutorship. 183. All these rules are observed in like manner 

at Rome and in the provinces* 

I <84. l-'ormerly when the Ir^ds acltofus* were in use, a tutor 
used also to be given in (ase proceetlings by Iritis actio had to 
be taken between a tutor and a woman or ])Upil: for inasmuch 
as the tutor ( ould not be auctor in any matter that concerned 
himself, another used to be appointed by whom as auctor the 
Itjis actio was conducted: and he was called a Praetorian 
tutor, because he was appointed by the Praetor Urbanus, 


Now that actiones have been abolished, sjtne authorities 


hold that this kind of a])pointed tutor has become unnecessary; 
but it is still usual for such an one to be ai)poinled, where jtro- 
ceedings have to be taken by legal (as o]>posed to praetorian) 
action*. 


185. Sui)posing a person to have no tutor at all, one is given 
him, in the city of Rome by virtue of the Lex Atilia*, by the 
Praetor Urbanus and the major part of the Tribunes of the 


* lust. I. a6. 

* just. I. ^5 ; Ulpian, Xi, 13. 

* Ulp, XL %o, 

* IV. II seqq. Ulpian, ll. 14. 


^ IV. 103. 

* Enacted about 250 B.c. Ulpian, 
XL j8. 
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Tuida Atiliana. 


sidibus provinciarum ex lege lulia et Titia. (i86.) Et ideo 
cui testamento tutor sub condicione aiit ex die certo datus 
sit, quamdiu condicio aut dies pcndet, tutor dari po/csf; item 
si pure datus fucrit, quamdiu nemo heres existat, tamdiu ex 
m Icgibus tutor petendiis est: (|ui desinit /utor esse postea 
L\tkm (juis cx testamento tutor esse eoeperit. (187.) Ab 
hoslibus (iuo(|ue tiitore cajito ex his legibus tutor dat//r, qui 
desinit tutor esse, si is qui captus est in civitatem reversus 
fiierit : nam reversus recipit tiilelam iiire postliminii, 

188. Kx //is apparel (piot sint sj)ecics tutelarum. si vero 
qiiaeramus, in (]uot genera hae sj)ecies deducantur, lo;/i,’’a erit 
disputatio : nam de ea re valde veteres dubitaverunt, nos(iue 
diligentiiis Ininc trac taium exseciiti sumiis et in edict! interpre- 
tatione, et in his libris qiios ex Qiiinto Mucio fecimus. hoc 


Plebs, wlio is called an Atilian tutor: in the j)rovinces, by the 
governors thereof, by virtue of the Lex Julia el 'I’itiah 
186. And therefore if a tutor be ap[)ointe(l to any one by 
testament under a condition or to act after a certain clay, so 
long as the condition is unfulfilled or the day not arrived, 
another tutor may be appointed; likewise if the tutor be ap- 
pointed without condition, still for such time as no heir exists* 
another tutor must be applied for under these laws, w’ho ceases 
to be tutor as soon as any one begins to act as tutor under the 
testament. 1S7. Abo when a tutor is taken by the enemy, 
another Ititor is appomteil under these laws, who t'eases to be 
tutor if the captue return into the state; for having returned 
he recovers his tutelage by the ///.r posiUmiriii^, 

188. Erom the foregoing it ai)i)ears how many species of 
tutelage there are. IJui if we emiuire into how many classes 
these species may be eolleeted, the discussion will be tedious : 
for the ancients held most opposite opinions on this point, and 
we Itave carefully investigated this ciuestion both in our ex- 
planation c^f the Edict and in those commentaries which we 
have based on the works of Quintus Mucius\ Meanw'hile it is 


* Knacted 50 ic c. 

• The instiluiiim of the heir is 
the main point of a Roman will, 
aiui until he acce])ts the inheritance, 
no provision of the will can be 


carried out. 

* I. 139, 

* See this phrase discussed in note 
on II. 15a, 


Importance of tutelage. 




Wum tantisper sufficit admonuisse, quod quidam ([uinquc 
genera esse dixerunt, ut Quintus Mucins ; alii tria, ut vScrvius 
Sulpicius; alii duo, ut Labeo; alii tot genera esse credidcnint, 
qiiot etiam species essent. 

189. Sed inpiiberes quidem in tutela esse omnium civila* 
tium iure contingit; (piia id natural! ration/ conveniens est, ul 
is qui perfcctae actatis non sit alteriiis tutela regatur. ncc fere 
ulla cir'itas est, in (jua non licet parentibus liberis suis inpube- 
ribiis ic^Ummto tutorem dare : quamvis, ut supra diximus, soli 
ci\e.s Romani videantur tantum liberos in potcslate habere. 
(190.) Reminas vero pcrfectae aetalis in tutela esse fere nulla 
p/rtiusa ratio siiasisse videtur. nam (juae vulgo creditur, <|uia 
levitate animi plerunuiue decij)iuntur, et ae^y//iim crat eas tiilo- 
rum aiictoritatc regi, nuigis speciosa videtur (luam vcra, muli- 


suflk'icnt to make this remark only, that mmuc have held that 
there are live classes, ar> ijuintiis Mmiiis; others three, as 
Servius Sulpi('ius; others two, as Labeo'; whilst others have 
thought that there are as many ('lasses as spec ies*. 

iStj. but for those under pul)erty to lie in tutelage is a rule 
established by the law of all conuminities ; bec'ause it is agree* 
ai)le to natural reason that he who is not of full age should be 
guided by the tutekige of another: and there is scarcely any 
(ominunity wliere asc endants are not allowed to give by lesla- 
menl a tutor to their descendants under puberty ; although, as 
we have said above, Roman nti/cns alone seem to have their 
children \w polistas\ 19c, Rut there is scarcely any reason of 
value to be assigned for the notion that w'oinen of full age should 
he put under tutelage\ For the one generally received®, that 
caving to their feelileness of intellect, they are so often deceived, 
and that it is right they should be directed by the authority of 
tutors, ap[)cars more sjiccious than true. For women who are 


* Lhi^ (p Xt. Scacvdla (son of 
Pub. M. Scanola) is ihc man of 
whom Pomponius speaks ihc 
earliest systematic writer on the 
Civil Law', and whom Cicero styles 
the most erudite, acute, and skilful 
law7cr of his day, “juris peritorum 
eloquentissimus, elorpientium juris 
periiissimus.” See I>. c. 2.41. Cic. 
de Orat. i. 39. Lor a memoir of 


Servius Sulpicius Rufus see Cicero, 
Jirittns^ c. 41, and for Antiaius 
Labeo, 1). 1. 2. 47. 

® For an account of the various 
kinds of lutdiu see Appendix (C). 

* I- iS- 

* I. 1 44. 

^ See Livy, xxxrv. 1 ; Cic, fro 
Muracna^ c. u ; and Ulp. Xi. 1. 
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Tutdae le^timat 

eres enim quae perfectae aetatis sunt ips< 7 <? sibi negotia tractant, 
et in quibusdam causis did; gratia tutor interponit auctoritatem 
suam; saepe etiam invitus auctor fieri a Praetore cogitur. 
(191.) Unde cum tutore nullum ex tutelar iudicium mulieri 
datur : at ubi pupillorum pupillarumve negotia tutores tractan/, 
eis post ]>ubertatem tutelae iudici^ rationem reddunt. (192.) 
Sane patronorum et j)arentum legitimae tutelae vim aliquam 
habere intelleguntur eo, quod hi ne(iue ad testamentum facien- 
dum, neciue ad res mancipi alienandas, neque ad obligationes 
suscipicndas auctores fieri coguntur, praeterquam si magna 
causa alienandarum rerum mancipi obligationisque suscipien- 
dae interveniat. eaque omnia ipsorum causa constituta sunt, 
ut quia ad cos intesU/arum mortuarum hcreditates pertinent, 
neque i)er testamentum excludantur ab hereditate, neque 
alienatis pretiosioribus rebus suscei)to(iuc acre alicno minus 
loc//])lcs lu/ cos hereditaj- /erveniat. 


of full age manage their affairs for themselves, and the tutor 
affords his authorization as a mere formality in certain matters; 
and is even often compelled by the lYaetor to intervene as 
auefor against his will*. 191. Therefore a woman is allowed 
no action against her tutor on account of his tutelage : but 
when tutors manage the business of jmpils, male or lemale, 
they render them an account by an adw iufe/ad, after they have 
reached the age of puberty. 192. 'J'he legitimate tutelages of 
])atrons and ascendants may clearly be seen to have some 
binding force, from the fact that these tutors are not com])elled 
to authorize cither the making of a testament, the alienation of 
trs mandpi^ or the contracting of obligations, unless some 
urgent cause arise for the alienation of the res mandpi^ or the 
contracting of the obligation. And all these regulations are 
made for the advantage of the tutors thenuiclves, that, since the 
inheritances of the women, if they die intestate, lielong to them, 
they may neither be excluded by a testament from the in- 
heritance, nor may the inheritance come to them depreciated 
in value through the more precious articles being alienated and 
debt incurred, 193. Amongst foreign nations women are not 


* It. m Ulpion, xi. 7^ uses jiniicittm and actio ai> inter* 

• It should be noticed that Gaius clmij;cablc terms. 



/us likcrorum, 6 5 

(193.) Aput peregrinos non similiter, ut aput nos^ in tutela sunt 
fcminae; set tamen plerumque quasi in tutela sunt: u/ eccc 
lex Bithynorum, si qui^/ mulier can/rahztj maritum auctorem 
esse iuiet aut filiu;« eius puberem. 

194, Tutela autem liberantur ingenuae quidem trium//^<r- 
rmm iurc^ Uberiinae vm quatiuor, si in patroni liberorurave 
eius legitima tut^vii sin/, nam et ceterae quae alteriiis generis 
tutores hal)ent, velut Atilianos aut fuluciarios, triuni liberorum 
\\xre liberantur, (195.) Pote%\. autem pluribus raodis /ibrr//na 
alterius generis habere, veluti si a femina manumissa sit: tunc 
enim e lege Atilia peterc debet tutorem, vel in provincia c le^e 
Julia ct 7 Via : nam j)atronae tuielam Hbertmm suorum liber- 
tarumre gerere non possunt, Sed et si sit a tnasctAo manumissa, 
et auctore eo coem[>tionem fccerit, deinde remancipata et mU' 
numissa sit, i)atronum (juidem habere tutorem desinit, incipit 
autem habere eum tutorem a <juo manumissa est, (jui fiduciarius 


in tutelage as they are with us : but yet they are generally in 
a position analogous to tutelage; for instance, a law' of the 
Hithvnians orders that if a woman make any contract, her 
husband or son over the age of puberty shall authorize it. 

104. I'reeborn women arc freed froir tutelage by jirerogativc 
of three children; freechvomen by that of four‘, if they be in 
the legitimate tutelage of a patron or his children. For the 
other freedwornen who have tutors of another kind, as Atilian 
or pduciar\\ are also freed by the prerogative of three children. 
105. Now a freed woman may in various ways have tutors of a 
ditferent kind (from legitimate), for instance if she have been 
manumitted by a woman ; for then she must a[)ply for a tutor 
in accordance with the Ix'x Atilia, or in the provinces in 
accordance with the Lex julia et Titia; for patronesses cannot 
hold the tutelage of then freedmen or freedwornen. Besides, 
if she have been manumitted by a man, and with his authoriza- 
tion have made a coemption and then been remancipated and 
manumitted, she ceases to have her patron as tutor, and be- 
gins to have as tutor him by whom she was manumitted, and 
such an one is called a fiduciary tutor*. Likewise, if a patron 

^ Tliis privilege was conferred by the Lex Papia Foppaca, A. U. f 0, 

* L 115. 


s 
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Puberty, 


dicitur. Item si patron?/^ %\ve films eius in adoptionem se 
dcdit, debet xibi e kge Atilia vd Tlria tutorera petere. Simi- 
liter ex /isdem legibus petere debet tutorem libertSi^ si patronus 
decedit nec ullum virilis sexus liberorum in familia xtlinqiAt 

1 96. yiasculi quando puberes esse cocperint, tutela liberantur, 
Pubtrm autm Sabinus quidem d Cassius ccterique nostri prae- 
(tptores <rum esse putant qui habitu corporis pubertatem osten- 
di/, hoc est qui generare potest ; sed in his qui pubescere non 
possunt, qualcs sunt spadones, earn aetatem esse spectandam, 
cuius aetatis puberes hunt sed divcrsae sc//olae auctores 
annis [)Utant i)ubertat^ aestimandam, id est eum puberem 
esse Q\\stimandum^ qui xiiii annos cxpleini^ [24 lineae^ 

or his son have given himself in adoption, she ought to apply 
for a tutor for herself in accordance with the Leges Atilia and 
I'itix So also a freeclwoman ought to apply for a tutor under 
these same laws, if her patron die and leave in his family no 
desc endant of the male sex. 

196. Males are freed from tutelage when they have attained 
the age of i)ubcrty \ Now Sabinus and Cassius and the rest 
of our authorities* think that a ))crson is of the age of puberty 
who shows puberty by the development of his body, that is, 
who can procreate : but that 'with regard to those who cannot 
attain to puberty, such as cunuchs-born, the age is to be 
regarded at whic h persons (generally) attain to puberty. But 
the authors ol the op])Osite school tliink that puberty should 
be reckoned by age, t,i\ that a ])crson is to be regarded as 

having attained to puberty who has completed his fourteenth 
year “ 


* Ulpian, XI. a 8. 

^ (iaujs was a disciple of the tM’o 
great lawyers Salmub and Cassius, 
t'hcaulhoriticsof the opposite scb(H)l, 
to whom he here a’fcis, were Pro- 
cuius and his followers. 

It is scarcely ncccssa^ to remind 
the reader that the Sahinwns, as 
that school was called, were distin- 
guished by their preference for a 
strict and close adherence to the 
letter of the law' ; the Troculians for 
their decided inclination for a broader 
iaterprcUlion tluin strict adherence to 


the letter pennitted. Much has been 
Written on the distinctions knween 
the two seels, and their influences 
on the laws and jurisprudence of 
Rome: amonglhe leading authorities 
are Gravina, dc Ortu et Pn>^, Jur, 
( VV. § 45 ; Hoffman’s llutona Juris^ 
rt. 1. p. 311 ; Moscow, da satis Sab. 
d Pfoc, ; 1 1 ugo, Rechts^csi'hichu, trans- 
lated into French by Jourdan, Tom. 
n. §§ 3^4'“3^9‘ Gibbon, c. ^4. 

* Fourteenth year if a male, twelfth 
if a female. Just t 23. 
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aetatem pervencn/ in qua res suas tueri 

possif, idem aput peregrinas gentes custodiri superius indi- 
cavimus. (198.) Ex iisdera causis et in provinciis a Praesirt^i- 
bus earura curatores dari voluit. 

199. Ne tamen et pupillorum et eorum qui in curatione 
sunt negotia a tutoribus curatoribusque consumantur aut demi- 
nuantur, curat Praetor, ut et tutores et curatores eo nomine 
satisdent. (300.) Set hoc non est perpetuum. naw ct tutores 
testamento dati satisdare non coguntur, qui/7 fidcs eorum et 
diligentia ab ipso testatorc probata est ; et r^^ratorcs ad quos 
non e lege curatio pertinct, sA qui vel a Consule vel a Prae- 
tore vel a Praeside provinria/ //^7/;tur, plcrumquc non coguntur 
satisdare, scil/Vct ([uia satis uionci clccti sunt. 


197 ' shall have arrived at the age at which he can 

lake care of his own affairs. 'I'hat the same rule is observed 
amdng foreign nations we have stated above*. 198. Under 
the Si'une circumstances lie ordained that curators should be 
given in the provinces also by the governors thereof. 

199. To jirevcnt, however, the property of |)U])ils and of 
those who arc in curalion from being wasted or diminished 
tutors and curators, the I’raetor provides that both tutors 
and curators shall furnish sureties* as to this matter. 200. But 
this rule is not of universal application. For, firstly, tutors 
given by testament are not compelled to furnish sureties, be- 
cause their integrity and (urefulncss arc borne witness to by 
the testator himself : and, seamdly, curators to whom the 
curation does not come by virtue of a /c.r, but who arc ap- 
pointed cither by a (’unsul, or a Praetor, or a governor of a 
province, are in most (ases not compelled to furnish sureties, 
for the relafcori, obviously, tliat men suitable for the office arc 
selected. 



* As the laws relating to curators 
are to be found in Jui*l. hnt, i. and 
Ulpian, XII., it is Mifficient to ob- 
servT that a tutor ha.s aulhuntv over 

4 

the as well as the [property 

of his ward, whilst the curator is 
only concerned with the projHTly: 
and that the ofiicc of the latter 
licgins when the wart! attains the 
age of 14 (when the tutor ccasts 


to act), and continues till the ward 

i!> 35- 

* I, 189. 

* Satisdare - to find sureties (third 
parties), and not to enter into a 
]>crsonal bund. 'I'hc law as to sure- 
ties (sponsored fidepromissorcs and 
fidejussms) will f>c found in Hi. 115 
— 127, and IV. 88—101. 
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BOOK II. 


1. Superiore cmmeniario dc iure personarum exposuimus; 
modo vicieamus de rebus: i\uac ve\ in nostro patrimonio sunt, 
vel extra nostrum patrimonium habentur. 

2. Summa itaquc rcrum clivisi^? in duos articulos deducitux: 
nij?n aline sunt divini iuris^ aliae humani. 

3. Divini ium sunt velu/i res s^crae et religiosae. (4.) 
Saerac sunt quae D/is supcris consecnztae sunt; religiosae, 
<|uac Diis manibus rclictae sunt. (5.) Scd sacrum quidcm 


1, In the ])rcce(ling commentary we have treated of the law 
of persons : now let us consider as to things : which are either 
within our patrimony or without it. 

2, The chief division of things, then, is reduced to two 
heads: for some things are dmni Juris, others humani juris\ 

3, Of the di 7 >ini Juris class are things sacred or religious. 

4. Things sacred* are those which are consecrated to the Gods 
above: things religious those which are given up to the Gods 
below. 5. Now land is considered sacred when made so by au- 


* It will he olbcrvcil that the divi- A'rs divini juris form only a part of 
Jiions of ihin^'i ^iven in 1, 2 are ni extra pairimomum. Thus we 
not coincident hut disparate divisions, may tabulate 

A. In patrimcnh^—Kcs singulorum, 

B. Extra patrimmtum--(\) Kes communes. Of which the use 

i^ common to all the world; the propne- 
In l)elongs to none. 

(1) Ea pubiicae: of which the use is 
common to all the members of a stale ; 
the propnetas is in the state. 

(3) Res unkHTsitatis : belonging to a 
coqx)ration. 

(4) Things consecrated : 
ta) Res sanetae, 
t/i) Res reiigwsae* 



* See Fcsiib sub vcib. saeer. 
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exu/uiMtwr auctoritate p^puli JRomni jkri; cmecratur 
mint lege det^xt lata aut senatusconsulto fai 7 o* 

6. Religiosum vero nostra voluntate facimus mortuum infe- 
rentes in locum nostrum, si modo eius mortui funus ad nos 
pertineat (7.) Set in provinciali solo placet plerisque solum 
rdigiosum non fieri, quia in eo solo dominium populi Romani 
est vel Caesaris, nos autem possessionem tantum et wsumfruc- 
tum habere videmur. utique tamen eiusmodi locus^ licet non sit 
rcligiosus, pro xcligmo habetur, quia ctiam quod in provinciis 
non ox auctoritate populi Romani conxccratum est, proprie 
sacrum non est, tamen ])ro sacro habetur. 

8. Sanctae (luoque res, velu/ muri et portae, quodammodo 
divini iuris sunt. 

9. Quod autem divini iuris est, id nullius in bonis est : id 
vero quod human! iuris est plcrumquc altcuius in bonis est: potest 
autem et nullius in bonis esse, nam res hereditariae^ antequam 

thority of the Roman ])eople: for it is consecrated by the pass- 
ing of a lex or the making of a senatusconsultum in respect of it. 

6. On the other hand, we make ground religious of our own 
free will by conveying a corj)}-e into a place which is our own 
proi)erty, provided only that the burial of the corpse devolves 
on us. 7. ]]ut it has been generally held that in provincial land 
a place cannot be made religious, because in such land the 
ownership belongs to the Roman people or to Caesar and we 
are considered to have only the possession and usufruct*. 
Still, however, such a place, although it be not religious, is 
considered as religious, i)ecausc that also which is consecrated 
in the provinces, not by authority of the Roman people, is 
strictly speaking not sacred, and yet is regarded as sacred. 

8. Hallowed things also, for instance walls and gates, are in 
some degree divini juris, 

9. Now that which is divini juris is the property of no one; 
whilst that which is humani juris is generally the property of 
some one, although it may be the property of no one. For 
the items of an inheritance, before some one becomes heir*, 


* Sec note on i. 6. Perry, § 13. 

* Sec ling’s Introduction to Ci- * The heir instituted in the will 
ccro’s orations De U^e .^j^rarid ; becomes heir only by entering upon 
Savigny, On Possession^ translated by the office and duties, therefore in the 
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Res eorporaks d inccrporales. 


aliquis hercs exisiat^ nullius in bonis sunt. (lo.) Hae autem res 
quest humani iuris sunt^t aui publicae sunt out privaiae. (ii.) 
quae publicae sunty nullius in bonis esse creduntur ; ipsius entm 
universitaiis esse creduntur. privatae autem sunty quae singu- 
lorum sunt. 

12. Quacdam practerca res eorporaks sunty quaedam incor- 
porates. (13.) Corporates hae sunt quae iangt possunty vcluti 
fundus, homo, vestis, awrumy ar:;entim et dcfik\xic alia^ res \nnu- 
TdmiJhles. (14.) Incorporaks sunt quae tar\g\ non possymt: 
qualia sunt ca quae in iure conshtunty sicut hereditasy ususfruc- 
tusy ohli^at tones quoquo modo contractae. nec ad rem periinety quod 
in hereditate res eorporaks continentur ; nam et fruolw^ qu\ ex 

are no one’s property. 10. Those things again which are 
humani juris are either public or private. 1 1. 'ITose which are 
public arc consi<lere(i lo be no one’s property: for they are 
regarded as belonging to the community; whilst private things 
arc those which belong to individuals. 

12. Further some things are corporeal, some incorporeal. 
13. Corporeal things are those whi('h can be touched, as a 
field, a man, a garment, gold, silver and, in a word, other 
things innumerable. 14. Incorporeal things arc those which 
cannot be touched: of this kind arc those which consist in a 
right*, as an inheritance, an usufruct, or obligations in any way 
contracted. Nor is it material that in an inheritance there 
arc com[)rised corporeal things ; for the fruits also which are 
gathered iri* (by the tenant) from land are ('orporeal, and that 


interval Inrlwci'n the death uf the 
testator and the acceptance of the 
inheritance there wa^ a vacancy and 
the Rfx were nullius. 

* \Vc sec therefore that incorpo- 
real things are not, strictly sjx'aking, 
things at all, but only the rights to 
things. \Vc may also remark that “ tan- 
gible^* signifies in Roman law that 
which is |>erccptible by any 
according to the Slt*ic notion that all 
senses are modifications of that of 
touch. Hence “acts” are cor|H)real 
things according to this classification. 
Austin, l..ecture xui. See Ckero, 
Tepkay cap. v. 


* Without entering into the dis* 
cii'-sion of a subject which has en- 
g;igcd the attention and divided the 
judgment of many old authorities, 
ami w'hich occupied a leading posi- 
tion in the Roman law of i*ossession, 
it is sufficient to say that it was l)y 
the penrptioHy i. c. the reduction 
into possession, that the tenant, usu- 
fructuary*, and gtmcrally every one 
w’ho derived his rights to the profits 
from the owner, acquired those pro- 
fits. Savigny, On Posstssim, trans- 
lated by Perry, Bk. Ii. § 14, pp. 300 
— 104. Sec D. 41. 1. 48 pr., D. 7. 
4, 13, D. 31 . 1. 35. I. 



mampi et nec mandpi, 7 1 

/undo percipiuntur corporales sunt, et \d quod ex odiqua 
nobis dd>etur plerumqut corporate est, veluti fundus, 
pecurua ; nam ipsum ius successionis, et ipsum ius utendi\ fruendi, 
et ipsum ius obtigationis incorporate est. eodem nuraero s\int et 
iura praediorum urbanorum et rusticorum, quae etiam servitutes 
vocantur, — [13 fere tineae desunt.], 

1$. Item [2 tin] Ea autem animatia nostri quidem prac- 

which is due to us by virtue of an obligation is generally 
corporeal, as a field, a slave or money ; whilst the right itself 
of succession and the right itself of the usufruct, and the right 
itself of the obligation, are incorporeal. In the same category 
are rights over estates urban or rustic, which are also called 
servitudes'. 

15. (The first six lines are supplied from Ulpian, XJX. i). 
All things are either mandpi or nec mandpi*. Res mandpi arc 

* Urban and rustic estates mean thescohiects,secondly,th:it they were 

respectively lands with or without such only as had a value to an a|fri- 
buildings on them: the situation of cultural people, and, thirdly, that the 
either, whether in town or country, few nj;hls(as distinguished from ma- 
is immaterial ; cf. 1 ). 8.4. 1. From lerial objects) which appeared among 
the epitome of Gaius (11. i, § 3) we them were rights or easements that 
get the substance of the missing ihir* almost necessarily formed parts of 
teen lines : “ The rights over estates some of these material objects. Why 
urban or rustic are also incorporeal, they were called Res tnamipi has 
The right.s over urban estates arc pu/zled a host of commentators, no 
those of siilhcidium (turning the less than when and how they grew 
droppings from your roof into }nur into Ix-'ing, but neither (juestion is 
neighbours premises), of windows, insoluble. They were, in fact, such 
drains, raising a hou.se higher, or things as the old selllers cared to 
restraining another from raising, and ])o^sess and a.s could be tran.Terrcd 
of light.s, (i. e.) that a man is so to by the hand and into the hand, ma^ 
build that he do not block out the as we have said before, being the 
light from a neighbouring hou.se. symbol of property ; and since for a 
The rights over rustic estates arc long lime they were the only things 
those of way, or of road whereby worthy of consideration as property, 
animals may pass or be led to watei , they got a name in time, more for the 
and of channel for water: and these purpose of classification and distinc* 
also are incorporeal. These rights lion than for any other. Wlun is 
whether over rustic or urban estates not of much consequence, but pro- 
are called servitudes." bably not till it was necessary to dis- 

* Res manciple it is clear, were such tinguish them from many other things 
things as were objects of interest and that had become known to use and 
value in the ^yes of the early pos.ses- practice, and which by way of op|^)- 
sors of Roman citizen-rights, or jiro- silion were called nec mandpi. See 
bably of those who laid the founda- as to this subject Maine’s Ancient 
tions of ancient Rome. Hence we Law^ chapter viil p. 277. 

see, firstly, how small in number were 
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Res mancipi d net mncipL 


ceptora statim ut nata sunt mancipi esse putant : vero^ 

iV(?culus et ceteri diversae scholae auctores non aliter ea 
mancipi esse putant, quam si domita sunt; et si propter 
nimiam feritatem domari non possunt, tunc videri mancipi 
esse, cum ad earn aetatem pemnerint^ cuius aetatis domari solent, 
(i6.) Ex diverse hestiac me mancipi sunt, velut ursi, leones, 
item ea aniraalia quae fere bestiarum numcro sunt, velut 
elefanter et cameli ; et ideo ad rem non pertinet, quod haec 

^nim/rZ/a etiam co//t? ^/ors^r domaniiir — 

([uoruw mancipi esse ; 

qua^dam non mancipi sunt (17.) Item {exe ^?mnk quae incor- 
/(?ralia sunt ncc manci])i sunt, exceptij scrvi/////i//x prae^/ion/m 
rusticonm m Italico soh^ quae mancipi s//n/, quawvis sint ex 
numcro renm /ncorj)or^/w/?. 

18. Magna autem differentia est mancipi xcxum et nec man- 

estates on Italian soil, whether rustic, as a field, or urban, 
as a house: likewise rights over rustic estates, as via\ ittr, 
actuSy aquae ductus: likewise slaves, and (juadrupeds which are 
tamed by yoke and saddle [lit, by neck and bark), as oxen, 
mules, horses, asses. 'J'hese animals our authorities hold to 
be mancipi the moment they are born: but Nena and Pro- 
cuius and other authors of the op|)Ositc school consider 
that they are not mancipi unless they be broken in : and if 
through tltcir excessive fierceness they cannot be broken in, 
then they arc regarded as being mancipi on arriving at the 
age at which animals are usually liroken In. 16. Wiltl-beasts 
on the Other hand, such as bears and lions, are ncc mancipi: 
so are those animals which are usually in the category of 
wild-beasts, as elephants and camels, and therefore it is not 
material that such animals are (sometimes) tamed by yoke and 
saddle 17. Likewise, almost all things which are in- 

corporeal are ncc mancipi, with the exception of servitudes 
over rustic estates on Italian soil; which are mancipiy al- 
though they are in the category of incorporeal things*. 

18. Now there is a great difference between res mancipi 


* right of for a man 
only, accoitling to Justinian; 

-ic/wr aright of driving cattle as 
well; 


Tm a right of i>assagc generally, 
including right of dragging stones, 
timljcr, across. Imt, n. 3. 

* Cic. pro ftmoy c 33. 
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cipi. {19.) Nam res nec mancipi nuda traditione alimari pos- 
sunt^ si modo corporales sunt et ob id recipiunt traditionem. 
(20,) Itaque si tibi vestem vel aurum vel argentum tradidero^ 
xive ex v^ditionis causa sive ex donationis siv<r quar/is alia ex 
cjwsj, Aja fit ea xe% si«(? ulla iuris solemnitaie, (21.) In eadem 
causa sunt provmddJia praedia, quorum alia j//)>mdiaria, alia 
tributaria vocamus. Stipendiaria sunt ea quae in his provin- 
ciis sunt, quae propriae populi Romani esse intelleguntur. 
Tributaria sunt ea quae in his provinciis sunt, quae propriae 
Caesaris esse rr^untur. (22.) Mancipi vero res jrque per 
mancipationem ad alium transferuntur ; unde scilicet mancipi 
res sunt dictae. quod autem valet manci/^7//>, idem valet et 
in iure cessio, {23.) Et manci\idX\o quidem quemadmodum fiat, 
superiore commentario tradidimus. (24.) In iure ccssio autem 
hoc modo fit. aput m?i^isiraium populi Romani, vel/// Praetorem, 
vel aput Pracsidem provinciae is cui res in iure ceditur, rem 
tenens ita dicit: hunc ego hominem ex iure quiritium 

and res nec mancipi, 19. For res ncc mancipi can be alienated 
by mere delivery, provided only they l>e corporeal, and so 
admit of delivery. 20. Therefore if I deliver to you a gar- 
ment or gold or silver, whether on the ground of .sale, or 
donation, or on any other ground, the thing becomes yours 
without any legal formality. 21. Provincial lands, some of 
which we call stipendiary, some tributary, ])ass in like manner. 
Stipendiary are those which are situated in the i)rovinces 
regarded as specially belonging to the Roman people: tri- 
butary are those which are in the provinces considered as 
specially belonging to Caesar’. 22. Similarly, res mancipi are 
transferred to another by mancipation : whence no doubt they 
were called res mancipi. Rut whatever eflfect a mancipation has, 
the same has also a cessio in Jure. 23. How a mancipation 
is effected we have explained in the preceding Commentary*. 
24, A cessio in Jure is managed as follows*. He to whom the 
thing is being passed by cession, taking hold of it in the 
presence of a magistrate of the Roman people, for instance, a 
Praetor, or the Governor of a province, speaks thus ; “ I assert 
this man to be mine ex Jure QuiritiumP Then, after he has 

I. 6. 11. 7. 


* 1. 119. 


* Ulpian, XIX. 9. 
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MEUM ESSE . 410 . deinde postquam hie vindicavenV, Praetor 
interro^dX eura qui redit, an contra vindicet quo negante aut 
tacente, tunc ei qui vindiqaverit earn rem addicit idque legis 
actio vocatur, quae fieri potest etiam in provinciis zput Prac- 
sid^fs eaxum, (25.) y%?ru;/zque t^mexi et fere semper mancipa- 
tionibus utimur. quod enim ipsi per nos praesentibus amicis 
agere possumus, hoc mn est n^s^ cum maiore difficultate 
aput Praetorem aut aput Praesidem provinciae quaer^’r^. (26.) 
At si neque mancipata, nc<iue in iure cessa sit res manr/p/ 
\desutit 31 //>/.] (27.) hi stmma ^z^wnendi suraus nexum 

Italici soli proprium esse, provincialis soli nex//w non esse: 
recipit enim nexus significationem solum non aliter, guam si 
mancipi est^ provincials vero nec mancipi est. — enim vero pro- 
vincia 


made his claim, the Praetor questions the man who is making 
the cession, whether he puts in a counter-claim : and on his 
sitying no or holding his peace, the Praetor assigns the thing to 
him who has claimed it And this is called a lef^is actio\ and 
can l)e transacted in the provinces also l)efore the governors 
thereof. 25. (iencrally, however, and indeed almost alw'ays, we 
employ maiu'ipations. For w'hen we can do the business by 
ourselves in the presence of our friends, there is no need to 
seek its accomplishment in a more troublesome manner before 
the Praetor or the governor of a Province. 26. But if a res 
mancipi have been passed neither by mancipation nor cessio 
in Jure,,,...^ 27. Finally, we must take notice tint nexum is 
])eruliar to Italian land : there is no nexum of provincial land: 
for land admits of the application of nexum only wdien it is 
mancipi, and provincial land is nec mancipi^. 


' IV. II ct sc(|(i. 

* Most prol)Al)ly CiaiuK wont on 
tt) say that whon a mattctf'i was 
nicrclv Ot^IivoroU, iho man who le- 
Ct'ived it had it in horns only, and 
not (X jure Qua- it turn . See ll . 4 1 . 

* AVallf is a conjoctural reading, 
for which the more correct version 
Windd have l>cen ncxi Xanm and 
nexui are l)olh snli^itantivcs, the ft)r- 
mer an old won! found in the Tw'clvc 
Tables a.s antithetical to 


(vcc Tab. VI, 1 . i), the latter a more 
modern oxj^rcssion, used to signify 
obligation generally, see D, 10. 3. 
31. 33 and I). 17 . 6 . 36. 7. 

The meaning of ntxum is given by 
Varro {Je L Lit. vn. 105): “Nex> 
uni Mamilius scribit, omne quod per 
lihram et acs geritur, in quo sint 
mancipia. Mutius, quae per acs et 
libram fuint, ul obligcntur, practer 
quae mancipio dentur. Hoc vcriiw 
esse ipsum verbum ostendlt, de quo 
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28. Incorporales res traditionem non recipere manifestura 
cst (29.) Seel iura praediorum urbanorum in lure WUum 
possunt; rusticorura vero etiam mancipari possunt. (30*) 
Ususfructus in iure cessionem tantum recipit Nam dominus 
proprietatis alii usumfructum in iure cedere ix)test, ut ille 
usumfructum habeat, et ipse nudam proprietatem retineai. 
Ipse usufructuarius in iure cedendo domino proprietatis usum- 
fructum rffmt ut a se discedat et convertatur in proprietatem. 


alii vero in iure cedendo nihilominus ius suum retinel : credi- 


tur enim ea cessione nihil agi. (31.) Sed haec scilicet in 
Italicis praediis ita sunt, quia et ipsa praedia mancipationem 
et in iure cessionem reci////;//. alioquin in provincialibus 
praediis sive qu/s usumfructum sive ius eundi, agendi, aquamve 
ducendi, vel altius tollendi aedes, aut non tollendi, ne lumini- 


28. That incorporeal things do not admit of delivery is 
obvious. 29. Hut rights over urban estates can only be con- 
veyed by cessio in jure; whilst those over rustic estates can be 
by mancipation also. 30. Usufruct’ admits of cessio in jure 
only. For the owner of the property can make cessio in jure 
of the usufruct to another, .so that the latter may have the 
usufruct, and he himself retain the bare ownershij). The 
usufructuary, on his part, by making cessio in jure of the usu- 
fruct to the owner of the property causes it to depart from 
him and be absorbed in the ownershi]). Hut if he make cessio 
in jurco{ it to another he still retains his right, for it is con- 
sifiercd.that nothing is done by such a cessio'. 31. But these 
rules only apply to Italian land.s, because the lands themselves 
are also subjects for mancipation cessio in jure. In pro- 
vincial lands on the contrary, if a man desire to establish a 
usufruct, or right of path, road, watercourse, raising buildings 
higher, or preventing buildings being raised higher lest a 

quacrit. Xam idem qtUKl obligatur the latter, and does not bear the 
per librani, neque suum fit, indc more technical sense which Mutiiis 
nexum dictum.” See also Fesius ascriks to it, viz. a contract 
sub verb. Hence nexum is any librarn, as contradistinf^iished from 
dealing per aes ei hbram^ whether of mancipation a conveyance by the same 
the nature of a contract executed or method* 

executory. In j 77 nexum seems to * An account of usufruct is to Ikj 
be used only as a synonm for man- found in Just. n. 4. 

(ipaUo^ in the ordinary meaning of * Just U. 4. i 3. 
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bus vicini officiatur ceteraque similia iura constituere velit, 
pactionibus et s/ipulationibus id efficere potest; quia ne ipsa 
quidcm praedia mancipationem aut in iure cessionem recipiunt. 
(32.) Et cum ususfructus et hominum et ceterorum animalium 
constitui possit, intellegere debemus horum usumfructum etiam 
in provinciis per in iure cessionem constitui posse. (33.) Quod 
autem diximus usumfructum in iure cessionem tantum recipere, 
non est temere dictum, quamvis etiam per mancipationem 
constitui possit eo quod in mancipanda proprietate detrahi 
potest: non enim ipse ususfructus mancipatur, sed cum in 
mancipanda proprietate deducatur, eo fit, ut aput alium usus- 
fructus, aput alium proprictas sit. (34.) Hereditas quoque in 
iure cessionem tantum recipit. {35.) Nam si is ad quern ab 
intestate legitimo iure i)ertinet hereditas in iure earn alii ante 
aditioncm (cdat, id est ante quam hercs extiterit, perinde fit 
hcres is cui in iure cesserit, ac si ipse per legem ad hereditatem 

neighbour’s lights be interfered with, and other similar rights, 
he can only do it by pacts and stipulatious’, because even 
the lands themselves do not admit of mancipation or ccssio 
tn jure. 32. Also, since it is possible for an usufruct to be 
established over slaves and other animals, we must understand 
that UHufru('t over them can be established \)y ccssio in ///re even 
in the provinces*. 33. When, however, we said that usufruct 
admitted of ccssio in jure only, we were not speaking at 
random, although it may be established by mancipation also, 
inasmuch as it may be withheld in a mancij)ation of the pro- 
perty : for in such a ( ase the usufruct itself is not mancipated, 
although the result of its being withheld in mancipating the pro- 
perty is that the usufriu t is left with one person and the property 
with another. 34. An inheritance also is a thing which admits of 
CCSSIO injure only. 35. Por if he to whom an inheritance on an 
intestacy belongs by statute law* make cessio in jure of it before 
entry, t,e, before he has become heir, the other to whom he has 
ceded it becomes heir, just as if he had himself been called by 

I Ul. ga Ct sc<|q. moveable res mancipt arc res maneiji 

• Slaves oiul ammals arc m man* all over the world, lands alone are 
dpi: therefore hy the principle im- res manapi in Italy only, 
plid in S 31 , the usufruct of them 3 >rr--^bv virtue of a 

be conveyed by cessw in /ure. rule of the Twelve Tables or some 
further, the eessto in jure may take iex: as opposed to a rule of the Prae- 
place even in the provinces ; fur tor’s edict. 
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vocatus esset; post obligationera vero si cex^erit, nihilominus 
ips^ heres permanet et ob id creditoribus tenebitur, debita vero 
pereunt, eoque modo debitores hereditarii lucrum faciunt; 
corpora vero eius hereditatis perinde transeunt ad eum cui 
cessa est hereditas, ac si ea singula in iure cessa fuissent. 
(36.) Testamento autem scriptus heres ante aditam quidcm 
hereditatem in iure cedendo earn alii nihil agi/; postea vero 
quam adierit si cedat, ea accidunt quae proximo diximus de 
eo ad quern ab intestate legitimo iure pertinet hereditas, si 
post obligationem in iure cedat. (37.) Idem et de necessariis 
heredibus diversae scholae auctores existimant, quod nihil 
videtur interesse utrum a/{(/uis adeundo hereditatem fiat heres, 
an invitus existat; quod quale sit, suo loco ai)pareiit. sed 
nostri praeceptores putant nihil agere necessariiim heredem, 
cum in iure cedat hereditatem. (38.) Obligationes quoquo 

law to the inheritance: if, however, lie make cash after (accept- 
ing) the obligation, he still remains heir himself, and will there- 
fore be liable to the creditors, but the debts (due to the inhe- 
ritance) [lerish, and so the debtors to the inheritanc e are bene- 
fited the corporeal items, however, of the inheritance pass to 
him to whom the inheritance is ceded, just as if they had been 
ceded singly*, 36. But an heir appointed by testament, if he 
make ecssh in Jure before entry' on the inheritance, does a 
void act : whilst if he cede after entry, the results are the 
same as those we have just named in the case of one to 
whom an inheritance on an intestacy devolves by statute law', 
if he make cash in Jure after (accepting) the obligation. 37. 
The authorities of the school opposed to us hold the same in 
regard to /icra/cs ncccssarii, because it seems to them imma- 
terial whether a man becomes heir by entering on an inheri- 
tance, or becomes heir against his will. What the meaning 
of this is will be seen in its proper place. But our authorities 
think that the heres neccssarius docs a void act when he makes 
cessio in jure of the inheritance^ 38. Obligations, in what- 

' He Ls liable to the creditors be- Wished ; nor are they liable to the 
cause he has done an act which iden- cessionary, because they are not bound 
tifics him juridically with the de- to recognise him as a successor lu 
ceased. The debtors are not liable their creditor, the deceased, 
to him because he has freely j^iven * Ulpian, xix. n— 15. 

up the juridical identity he had esta- * 11 . 152 ; III, 87. 
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modo contractac nihil eorum recipiunt nara quod mihi ab 
aliquo dcbctur, id si velim tibi deberi, nullo eorum modo qui- 
bus res corporales ad alium transfcruntur id efficere possum ; 
sed opus est^ ut iubente me tu ab eo stipuleris : quae res efficit^ 
ut a me libcretur et incipiat tibi teneri : quae dicitur novatio 
obligationis. (39*) sine hac vero novatione non poteris tuo 
nomine agere, sed del)es ex persona mea quasi cognitor aut 
jirocurator meus experiri. 

40. SiMiuitur ut admoneamus aput peregrinoj quidem unum 
esse dominium ; ita Jut dominus quisque est, aut dominus non 
intellcgitur. Quo iure ctiam populus Romanus olim utebatur : 
aut cnim cx itirc Quiritium unusquisque dominus erat, aut non 
intellcgcbatur dominus. set postea divisionem accepit domi- 
nium, ut alius possit esse cx iure Quiritium dominus, alius in 
boms habere. (41.) nam si tibi rem mancipi neque mancipa- 

ever way they be contracted, admit of none of these (forms 
of transfer). For if I desire that a thing which is owed to me 
by a certain person should be owed tu you. 1 cannot bring 
this about l^y any of those methods whereby corporeal things 
are transferred to another : but it is necessary that you shoulil 
by my order stipulate (for the thing) from him, and the result 
jiroduced by this is that he is set free from me and begins 
to be bounti to you : this is called a novatio of the obligation*. 
39, But without such novation you cannot bring a suit in 
your own name, but mu.sl sue in my name as my cogfiiior or 

i 

40, The next point for us to state is that amongst foreigners 
there is but one kind of ownership : thus a man is either owner 
(absolutely) or is not regarded as owner (at all). And this rule 
the Roman people followed of old, for a man was cither owner 
ex jure Qtuntiitm, or he was not regarded as owner. But 
afterwards owner^hip became ( apable of division, so that one 
man might be owner cx Jure Quiritium^ another hold bonis. 
41. For if 1 neither mancipate nor pass hy ccssio injure^ but 


^ in. 176. 

• A eo^iS^ is an agent appinted 
in court and in the presence of the 
other party to llte suit: a /mntiuW 
is Appoinid by mandate, and the 


opposing p.-irty has not necessarily 
any knowlcdgo of hN appointment 
till the time comes fur him to act. 
IV. 84- 
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vero neque in iure cessero, sed tantum tradidero, in bonis 
quidcm tuis ea res efficitur, ex iure Quiritium vero mea perma- 
nebit, donee tu earn possidendo usucapias: jcmel cnira impleia 
usucapione proinde pleno iure incipit, id est et in bonis et ex 
iure Quiritium, tua res esse, ac si ea mancipata vel in iure cessa 
fssd. (42.) Usucapio aukm mobilium quidem reruni anno 
completur, fundi vero et aedium biennio ; et ita lege xii tabu- 
larum cautuni est. 

43. Ceteniin etiam earum rerum usucapio nobis competit 
quae non a domino no])is traditae fiicrint, sive mancipi sint rae 
res sive nec mancipi, si modo ea bona fide acceperimus, cum 
crederemus eum f[ui tra/f/derit dominum esse. (44.) Quod 
ideo receptum videtur, ne rerum dominia diutius in incerto 
essent : cum sufficerct domino ad inriuirendam rem suam a;/ni 
aut biennii spatium, quod temi)us ad usucapioncm posscssori 
tributum est. 

merely deliver to you, a m mancip 'u the thing becomes yours 
indeed in bonis but remains mine cx jure Quiritium, until 
through possessing it you ac(iuirc it by usucapion : for as soon 
as usucapion i.s completed the thing is at once yours in full 
title, i.e. both in bonis and ox Jure Quiritium, just as though it 
had been mancipated or passed by ecssio in jure. 42. Now the 
usucapion of moveable things is completed in a year, that of 
land and buildings in two years : and it is so laid down in a 
law of the 'I'welve Tables'. 

43. Moreover usucaiiion runs for us even in respect of 
those things which have been delivered to us by one not the 
owner, whether they be res mancipi or nee mancipi, pro\ ided 
only we have received them in good faith, believing that he 
who delivered them was the owner. 44. This seems to have 
become a custom in order to prevent the ownership of things 
being too long in doubt ; inasmuch as the space of one or two 
years would be enough for the owner to make enfiuiries after 
his property, and that is the time allowed to the j)ossessor for 
gaining the property by usucajiion. 


* *Usus-»uctoritas fundi biennium, See also Cic.pro Caicina, { *4; Ulp. 
ceterarum renini annus esto." Tab. xix. 8. Tor the alteration of the 
VI. 1 . 3. Quoted by Cic. Top. iv. 33. times of usucapion see Just./«r/. 11. 0 . 



So 


Usucapm. 


45. Set aliquando etiamsi maxime quis bona fide alienam 
rem possideat, nu/wquam taraen ill/ usucapio procedit, velut si 
qui rem furtivam aut vi possessam possideat ; nam furtivam 
lex XU tabularum usucapi prohibet, vi possessam lex lulia et 
Plautia. (46.) Item provincialia praedia usucapionem non 
recipiunt (47.) Item dim mulieris quae in agnatorum tutela 
oral res mancipi usucaj)! non j)oterant, praeterquam si ab ipsa 
lutore auctore traditac esstnt : i(l^//<? i/a lege xn tabularum 
untum crai, (48.)j I/crn libcros homines et res sacras et 
religiosas usii(:a[)i non |)o$se inanifestum est. 

49. Quod ergo vulgo dicitur furtivarum rerum et vi pos- 
scssarum usucapionem per legem xu tabularum prohibitam 
esse, non co pertinct, ut nc ipse fur quivc per vim possidet^ usu- 


4f). But sometimes, although a man possess a thing most 
thoroughly in good faith, yet usucapion will never run for him, for 
instance if a man possess a thing stolen or taken possession of 
by violence : for a law of the 'I'welve 'fables^ forbids a stolen 
thing to be gotten by usucapion, and the J.ex Julia et Plautia 
does the same for a thing taken possession of by violence’'. 
46. Provincial lands alsodo not admit of usuca])ion^ 47. Like- 
wise, in olden times the res mancipi of a woman who was in the 
tutelage of her agnates could not be gotten by usuca|)ion, 
except they had been delivered by the woman herself with the 
aulhori/.ation of her tutorL and this was so provided l)y a law 
of the 'rwelve 'fables*. 48. It is clear also that free men 
and sacred and religious things cannot be gotten by usu* 
ca|)ion. 

49. The common saying, that usucapion of things stolen 
or taken possession of by violence is jirohibiled by the law 
of the 'Pwelve '1 ables, does not mean that the thief himself 
or possessor by violence cannot get by usucapion (for usu- 


» TaK MIC 1. 17. 

• Tht’ two of .a posses* 

%\m which will enahle »suc:\plon, 
arc httiJ fii/es ami /nsfa muMi, The 
latter is deficient in the present ex* 
ample, for although the gmHlji are 
In tne |>osscision of an inmKcnt ali- 
enee, yet they came to him fnmr one 
wiungfully[K)ssessed. See § 49 below. 


* In the case of provincial lands 
the liommium was resented to the 
Roman peo[)le, thereft)rc obviously 
no private holder could avail him- 
self of usucapion to acquire domi^ 
mum, 

♦ Cic. ptv Fkm^ c. 84, Cic ad 
Att. 1 . 5 . 

^ Tab. v. I U 
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capere pm\X (nam huic alw ratione usucapio non competit, 
quia scilicet mala fide possidet) ; sed nec ullus alius, quamquam 
ab eo bona fide emerit, usucapiendi ius habeat. (50.) Unde 
in rebus mobilibus non facile ^rocedit^ ui bonae fidci posscssori 
usucapio <rmpetat, quia (jui alienam rem vendidit et tradidit 
furtimi committit ; ideinque accidit, etiam si ex alia causa 
tradatur. Set tameii hoc aliquando aliter se habet, nam si 
heres rem defuncto coramodatam aut locatam \d aput euw 
depositam, cxistimans earn esse hcreditariam, vendiderit aut 
donaverit, furtura non committit item si is ad ([uem ancillae 
ususfructus i)ertinet, partum et/a/a suum esse crcdens vendiderit 
aut donaverit, furtum non committit ; /urtum enim sine afFertu 
furandi non commUtitur. aliis quo(iuc modis accidcre potest 
ut quis sine vitio furti rem alieium ad aliquem transferat et 
efficiat, ut a possessore usucapiatur. (51.) Fundi quoquc 


capion does not avail for him on another af'count namely 
that he possesses in bad faith:) l)Ut that no one else has the 
right of usucapion, even though he buy from him in good 
faith. 50. Whence, in resped to moveable things, it does 
not easily happen that UMicapion will avail for a possessor 
in good faith, because he who has sold and delivered a thing 
belonging to another, cettnmits a theft, and the same rule 
holds also if it be delivered on any other ground’. Some- 


times, however, it is otherwise; for if an heir thinking that 


a thing lent or let to the det eased or deposited with him 
is a })art of the inheritance, has sold or given it away, he 
commits no theft*. Likewise, if he to whom the usufruct of 


a female slave belongs, thinking that her offspring is also 
his, sells it or gives it away, he commits no theft*, for 
theft is not (ommiued without the intent of thieving. It 
may happen in other ways also that a man may without the 
taint of theft deliver a thing belonging to another to a thirvl 
person, and cause it to be gained through usucapion by the 
possessor. 51. A man may also obtain possession without 


* Any other ground than sale, sc. 
8 D. 41. 3. 36. pr. 

* HL 197. We see from this that 
he Roman lawyers excused mistakes 
)f law as well as fact. Tlic reason 
IV by this particular mistake was ex- 


cusc<l is shown in D. 41. 3. 36. The 
u>ufructuary supposes he has a right 
to the frudut of the amdla^ because 
the usufructuary of a flock of sheep 
has a light to the young of that 
flock* 
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fide possessio. 


alieni potest aliquis xinc si possessionem nancisci, quae vel ex 
negligcntia domini vacet, vel quw dominus sine successore 
decesserit vel longo tempore afuerit, nam si ad alium bona 
fide accipientera transtulerit, po/erit usucapere possessor ; et 
quamvis ipse qui vacantem i)osses$ionem nactus est, intellegat 
alicnum esse fum/um, iamen nihil hoc bonae fidci /ossesxori ad 
ttxucapionem nocet, cum inprobata sit eorum s<?/?/entia qui 
putaverint funi7'«;;; funclum fieri pojje. 

5J. Ru/'xus ex contrario accidit, ut qui sciat alienani xcm se 
posfiidcre usucapiat: vcliit si rem hercditariam cuius pi?^'^es- 
sionern hcres nondum nactus est, aliquis pos^cderit ; nam ei 
conccssum esi //x//ctfj)erc, si modo ca res cst quae recipit 


violence of the land of another, which is vacant either through 
the <::arelcssncss of the owner, or because the owner has died 
without a succ essor, or has been absent for a long timeh If 
then he transfer it to another, who receives it in good faith, 
this second possessor can get it by usuca])ion : for although 
the man himself who has taken the vacant possession, may be 
aware that the land belongs to another, yet this is no hindrance 
to the bon^ fide possessor’s gaining it by usucapion*, inasmuch 
as the opinion of those lawyers has been set aside who thought 
that land could be the subject of a theft. 

52. Again, in the c onverse case, it sometimes happens that 
he who knows that he is in possession of a thing belonging to 
another may yet accjuire an usimaptive title to it. For instance, 
if any one takes possession of an item of an inheritance of which 
the heir has not yet obtained possession*: for he is allowed 


^ This jmr.ij^raph is nted almost 
fts it Mamts m IC 41. 3. 37, U inj; 
tluTc s(aU\l as taken fiom (laii lab. 
n. Jmiitiit, 36 ami 3S, which 
arc also very similar to 50 ami 52, 
are noteil as taken fnnn (iaii Lib. u. 
Rerum (/uMionarum sive AurAih> 

* I1»e first taker i> dcficieiil in 
ma pJes, but not so the seeomh 
On the principle laid down in ii. 44 
the |K>sscs&ion of the first is sufiicicul 
to establish jusio eausa when the 
transfer is made to the second. 
Hence the second has both the re- 
quisites of ' 


that IS to say, which will enalile 
visucapuai), wi, jusfa causa and bona 
Jida. 

* In the case of a vacant inherit- 
ance, that ih, one of which the heir 
had not yet taken ]X)sscssion, the Ro- 
man law |)craiiiteil any one to enter 
and in time to acquire an usucaptive 
title, which was technically calletl 
ffo heretic. In this case as neither 
bona jidcs nor good title at starting 
were necessary, the causa might really 
be founded on unfair motives ; hence 
to use (Jaius’s phraseology it w'as an 
** improba et usucapio/^ 


pro herede. 


usucapionem. quae species possessionis et usucapionis pro 
herede v<?catiin (53.) Et in tantum hacc usucapio conccssa 
,est, ut et res quae solo continentur anno usucapiantur. (54,) 
Quare autem etiam hoc casii soli rerum annua constitula 
sit usucapio, ilia ratio est, quod o/im rcrum hcreditariarum 
possessione rr/ut ipsac hcreditates usucapi credcbantur, sci- 
licet anno, lex eniin xii talmlarum soli (luidem res bicnnio 
usucapi iussit, celeras vcro anno, ergo hcreditas in ceteris 
rebus videbatur esse, (piia soli non est, quia ne(iue corpo- 
nalis est; d quainvis jjostca creditum sit ipsas hercditalcs 
usucapi non posse, tainen in omnibus rebus hereditariis, eliain 
quae solo tenentur, annua usucapio remansit. (55.) Quare 
autem omnino tarn in|)rt)ba posscssio ct usucapio conccssa sit, 
ilia ratio est, (piod voKicriint vctercs lualurius hcreditates adiri, 
ut cssent (pii sacra facAaent, quorum illis temporibus .siiinma 

to get it by usucapion, provided only it is a thing which ad- 
mits of usucapion, Tlii^ sj>c( ics of possession and usucapion 
is called pro lurcdc\ 53. And this usucapion has been al- 
lowed to such an extent that c\en things api)ertaining to the 
soil are actjuircd by usucapion in one year. 54. I'he reason 
why in this case the usucapion of things belonging to the .soil 
is allowed to o])craic in one year is this; that in former time.s, 
by possession of the items of an inheritance, the inheritances 
themselves were, in a manner, considered to be gained by 
usucajiion, and that of one )car. For a law of the 'J'welve 
'I’ables* ordered that things aj^perlaining to the soil should 
be acquired by usmapion of two years, but all other things 
in one. An inheriunce therefore was considered to be one 
of the “ other things,” l)ecau>c it is not connected with the 
soil, since it is not even corporeal : and although at a later 
period it was held tliat inheritances themselves could not be 
acquired in usucapion, yet the usucapion of one year re* 
mained established in rcs[)ect of all the items of inheiitanres, 
even those connecled with the soil. 55. And the reason why 
so unfair a possession and usucapion have been allowed at all 
is this : that the ancients wished inheritances to be entered 
upon speedily, that there might be persons to perform the 
sacred rites (of the family), to which the greatest attention 


^ Sec D. 4r. 5. 


* Tab. VI. I 3. 
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Possessio pro hcrcde. 


obscrvatio fiiit, et ut creditores haberent a quo suum conseque- 
rentur. (56.) Haec autem species possessionis et usucapionis 
etiam lucrativa vocatur : nam sciens quisque rem alienam lucri- 
facit (57.) Sed hoc tempore etiam non est lucrativa, nam ex 
auctoritate Hadriani scnatusconsultum factum est, ut tales usu- 
capionci revocarentur ; et ideo potest heres ab eo qui rem 
usuccpit, hereditatem petendo perinde earn rem consequi, atque 
si usucapta non esset. (58.) et neccssario tamen herede 
extante ipso iure pro herede usucai)i potest. 

59. A//huc etiam ex aliis causis sciens quisque rem alienam 
usiicapit nam qui rem alicui fidiiciae causa mancipio dederit 
vel in iure ( esserit, si eandem ip.ve posscdcrit, potest usucapere, 
anno scilicet, ciiam soli si sit. ([uae spec ies usucapionis dicitur 
usureceptio, quia id cpiod aliquando habuimus recipiinus |)er 


was paid in those times, and that the creditors might have 
some one from whom to obtain their own. 56. This species, 
then, of possession and usiuapion was also called lucrativa 
(profital)le) : for a man with full knowledge makes profit out 
of that which belongs to another. 57. At the present day, 
however, it is not profitable, for at the instance of the late 
emperor Hadrian a scnatus.onsuhum was [lassed, that such 
usucapions should be set aside: and therefore the heir by 
suing for the inheritance may recover the thing from him 
who acquired it by usuc'apion, just as though it had not been 
acquired by usiuMpion. 58. lint if the heir I)e of the kind 
called ncccmrius usucajiion pro herede can by force of law 
take place. 

59. There arc other cases besides in which a man with 
full knowledge gets by usiu'npion the i)roi)erty of another. 
For he who has given a thing to any one in mancipinm or 
made cmio in jure of it, by way oi pJucui*^ provided he him- 
self have the possession of the same, can acquire it by usu- 
capion, and that too in one year*, even though it appertain 
to the soil. This sjiecies of usucapion is called usureceptio^ 


‘ n. *53. m. 101. 

* Fhiuda was a }>act, altacheil to 
A conveyMicc by mancipation or 
Jure rfsm, whereby the rtxipicm of 
the thin;^ or iKwn IransfcrrrU boun.l 
himself to restore it on rc<]iiesl. Sec 
Dirksen, sub vabo, f a. Savigny, 0/t 


rmmicy»y p. 1 16 . i.'k.f>roF!air. c. 1 1. 

* I'he principle i> ilie same as m 
I 54 ; the term of usucapion is one 
year, because the thing Is a pledge, 
therefore one of the “caoterac res/’ 
ami no account is taken of its being 
.pledge '■ • 


Usurtcfptio. 


usucapionem. (6o.) Sed cum fiducia contrahitur aut cum 
crcditore pignoris iure, aut cum amico, quod tutius nostrae res 
aput cum essent, si quidem cum amico contracta sit fiducia, 
sane omni mode con[)eiit usus receptio; si vero cum credi- 
torc, soluta quidem jiccunia omni modo ( ompetit, nondum vero 
soluta ila demum competit, si neque conduxerit earn rem a 
crcditore debitor, ne(iuc prccario rogaverit, ut earn rem possiderc 
liccrct; quo casu lucrativa ususcapio conpetit, (6i.) Item si 
rem obligatam sibi populus vcn<li(icrit, (amqtu dominus posse- 
(Icrit, ronccssa cst usureceptio : sed hoc casu praedium bicn- 
nio usurccipitur. et hoc cst (juod volgo dicitur ex praedia- 


bcrausc we take bark by u<NU(api{)n what we have had once 
l)cfore. 6o. Hut since a tiduciarv (ontnu t is usually entered 
into either with a (reditoT by way of pledge, or with a friend 
lor the purjiose ol more completely securing such jiroj^rty of 
ours as he has in his hands; if the assurance* be made with 
a triend, usunrcpiio is in all cases allowalde : but if with a 
creditor, then atler iiayment of the money it is universally 
allowable, but befiuc [)avment usucaptio lucrativa' is only al- 
lowed in case the debt(^^ has neither hired the thing from the 
creditor*, nor asked for its possession by way of prccarium^, 
6i. Likewise, if pipuJiis have sold a thing pledged to it, and 
the original owner kee|j jiusscssion, uuiraepiio is allowed : but in 
this case if the subject ol the pledge be land*, it is usurccepted 
in two years. And hence comes the common saying that 


* Savigny ( Treatise on Possouton, 
p. 51) takes this as an exairiplc* of 
the rule. “Nemo sihi c.ujsain pos- 
scssionis miitarc potest. ” The u liolc 
of the passage pp. 49—5 1 is worth 
reading. 

* A hirer has no juridical |M>sses- 
sion, but is regarded as agent for the 
lessor: having then no |)osse'Sion, 
he can have no usucapion. D. 13. 
6. 8; IX 4?. 2. 3. 20. Sec Savigny, 
On Posscssm^ translated by Perry, 


p. 206. 

* With reference to the matter 
here staled Savigny .says, “Whoever 
simply permits another to enjoy pro- 
perty or an casement retains to him- 
self the right of revocation at will, 


and the juridical relation tbcnce ans* 
ing is called PtecanumP See Sa- 
vigny, On Possession^ p. 355, vs here 
the learning on the subject of pma* 
rinm and the interdict connected 
with it Is set out at length. 

^ Praodium is any thing attached 
to or connected wdth the land, some- 
times the word is used antithetically 
to persona. Sec D. 43. ao. 1. 43 ; and 
as to Praediator in the sense used in 
this paragraph s<tc Cic. pro Balho^ 
C.20, and In Verrem^ U. i. 54. 
Varrr) says that praedium pro|>erly 
signifies land pledged : de L. L. V. 40. 
So also docs Rscudo-Asconius in hi» 
commentary on the passage from the 
Verrinc orations quoted aljcjvc. 
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Alimatio rd alieme. 


possessionem usurccipi. nam qni mercatur a populo prae- 
(iiator ap|)ellalur. 

62. Acciclit aliqiiando, ut qui dominus sit aliena;/^ae rei 
potcstatem non habcat, et qui dominus non sit ^z//enare possit. 
(6j.) Nam dotale praedium maritus invita mulier^ per legem 
luliam prohibetur alienate, quamvis ipsius sit vel mancipatum 
ei dotis causa vel in iure cessum vel iisucaptum. quod quidem 
ius utnim ad Italira tantum pracdia, an etiam ad provincialia 
pcrtincat, r/ub//atur. 

64. Ex diverso agnatus furiosi curator rem fuiiosi alienate 
jiotest ex lege xn tabulanin^; item procurator, ul cst cui libera 
aJministratio pcrnmsa est ; item creditor pignus cx pactione, 
quamvis cius ca res non sit. sed hoc forsitan id^o videalur 


possession is usurcrepted from a priudiaiuraK For he who 
i)uy‘‘' from the people is (‘ailed tipraediator. 

62. It sometimes happens that he who is owner has not 
the power of alienating a thing, and that he who is not owner 
ran alienate. 63. For hy the Lex Julia ^ a husband is pre- 
vented from alienating lands forming jiart of the d(>s against 
the will of his wife : although the lands are his own through 
having been for the purpose of dos mancipated to him or 
passed by eessio in iur(\ or atajuired by usucajiion'’. Whether 
this rule is ('onfmed to Italian lands or extends also to those 
in the provinces is a doubtful point. 

64. On the other hand, tiu' agnate curator of a madman 


can by a law of the 1 Velvc ’Fables* alienate the property of 
the madman : a procurator^ likewise (can alienate what be- 
longs to another), t.e. a person to whom absolute management 
is intru.stcd : a creditor also by special agreement may alienate 
a pledge, although the thing is not his own. But perhaps this 


' Sc., If tlif who buys 

from (he populus f^mAtuUura of (he 
land, do not take i»osscssian, the 
original dmtHus will gel back bib 
d&mtntitm by 

* Julia de adultcriis, temp. 
August! ; Paul. A'. A‘. 11. 11 A This 
Itw which originally applies! only to 
lands in Italy w;is cxtcndctl by 
nian to the provinces also, 5^’ Just 
imi, 1. H. pr. 


* For the law of dos sec I’lpion, 
VI. 

^ The fragment of the law i)earing 
on this topic (viz. Tab. v. 1. 7), does 
not state tins d(vtnnc in so many 
wonis. but doubilcsb the rule given 
by Gaius was a direct conseoucncc 
of the fact that th» law gave tnc po* 
r.’f/tf j furmi to the agnates. Cf. 
Cic, df Il/ul. Lib. It. c. 50. 

* IV, 
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fieri, quod voluntate debitoris intellegitur pignus alienari, qui 
olim pactus est, ut liceret creditori pignus vcnderc, si pecunia 
non solvatur. 

65. Ergo ex his quae diximus adparct quaetlam natural! iure 
alienari, qualia sunt ea ([uae traditione alienantur ; quaedam 
civili, nain niancipationis et in iure cossionis et usucapionis ius 
propriiim est civiuni Romanorum. 

66. Ncc tamcn ea tantum quae traditione nostra fiiint 
natural! nol)is rationc adquinintiir, scd etiam ijuat occiipando 
ide() (n/^tf/V/rrimus quid antca nuilius essent : qualia sunt omnia 
(juae terra, inari, coclo capiunlur. (67.) itaque si /craw 
hestiam aut volucrem aut |)isrcrn cq^rimus^ quid<]uid ifa captum 
fiurit, id statim tmtrum fit, et ei> Kj(iue nostrum esse intelligitur, 
donee nostra custodia coerceatur. cum vero ciistodiam nostram 

4 

cvxserit ct in naturalcm lil)crtatc'm se rursiis cktu- 

pantis fit, (juia nostr///// csse dcsinit, naturalcm autem liber- 


alienation may be considered as taking place because the 
pledge is regarded as alienated by con.sent of the debtor, who 
originally agreed that the (Tciliior should have jiower to sell 
the pledge, if the money were not paid‘. 

65. From what we ha\c said, then, it appears that some 
things are alienated according to natural law, such as those 
alienated by ordinary delivery : some things according to the 
civil law, for the right originating from mancipation, or cash 
in jure or usuca])ion, is peculiar to Roman citizens*. 

66. But not only those things whic h become ours by de- 
livery are acquired by us on natural princijjle, but also those 
which wc ac(|uire by occupation, on the ground that they 
previously lielonged m no one : of which class are all things 
caught on land, in the sea, or in the air. 67. If therefore we 
have caught a wild beast, or a bird, or a fish, anything we 
have so aiught at once becomes ours, and is regarded as 
being ours so long as it is kept in our custody*. But when 
it has escaped from our custody and returned into its natural 
liberty, it again becomes the property of the first taker, be- 

' On which view it is no example * See Savigny, On Poisasion^ p. 
of one man alienating what belongs 156, an<l also li 41. 1.3. 1 and 41, 
to another. l. 5. pr. 

* Sec Appendix (D). 
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Tiik by alluvion. 


tatem rccipere videtur, cum aut oculos nostros evaserit, aut 
licet m conspectu sit nostro, difficilis tamen aus rei per- 
secutio sit 

68. In iis autem animalibus quae ex consuetudine abire et 
redire solent, veluti columbis et apibus, item cenis qui in silvas 
ire ct redire solent, tilem haberaus regulam traditam, ut si 
revcrtendi animum habere dcsierint, cliam nostra esse desinant 
ct fiant occupantiuin. revertendi autem animum videntur 
desinere habere, cum revertendi (onsuetudinem deseruerint 

69. Ra (iuu(iuc (juae ex hostibus capiuntur natural! ratione 
nostra hunt 


70. Sed ct id quod per adluvioncm nobis adicitur eodem 
iure nostrum fit. per adluvioncm autem \d videtur adiri quod 
ita pauhitim flumeri agro nostro (/(licit, ut aestimare non pos- 
simus (luanlum (paxiuo momento temporis adiciatur, hoc est 


quod volgo dicitur, jier adluvioncm id adici videri quod ita 


paiilatim adicitur, ut oculos nostros fallat. (71.) Quod si 
tinmen partem ali(juam ex tuo ])raedio de/nurrit et ad meum 


j)raedium tfttuliTit, haee pars tua manet. 


cause it ceases to be ours. And it is considered to recover 
its natural liberty when it has either gone out of our sight, 
or although it be still in our sight, yet its pursuit is difiicult. 

6H. With regard to those animals which are accustomed 
to go and return habitually, as doves and bees, and deer, 
which are in the habit of going into the woods and coming 
back again, we have this rule handed down, that if they cease 
to have the intent of returning, they also cease to be ours 
and l)ecome the property of the first taker: and they are 
considered to cease to have the intent of returning when they 
have alxrndoncd the habit of returning. 

69, Those things also which are taken from the enemy 
become ours on natural principle. 

70. Hut also whi('h is added to us by alluvion becomes 
ours on the same principle. Now that is considered to be 
added by alluvion whit li the river adds so gradually to our 
land, that we cannot calculate how much is added at each 
instant: and hence the common saying, that that is regarded 
as added by alluvion which is added $0 gradually that it 
cheats our eyes, 71, But if the river rend away a portion of 
your field and conjoin it to mine, that portion remains yours. 
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72. At si in medio flumine insula nata sit, haec eonmi 
omnium commun/x est qui ab utraque ])arte fluminis prope 
ripam praedia possident. si vero non sit in medio tlumine, 
ad cos pertinet qui ab ea parte quae proxuma est iuxta ripam 
pracdia habent 

73. Praeterca id quod in solo nostro al) ali{|iio aedific alum 
est, (piamvis ille suo nomine aedificaverit, iure naturali nostrum 
fit, quia superficies solo cedit. 

74. iMulto(|uc maps id accidit et in planta quam (|uis 
in solo nostro iK)Suerit, si modo radicibus terrain complexa 
fuerit. 

75. Idem contingit ct in /r//mcnto quod in solo nostro ab 
aliqiio Miiim fuerit, (76.) Sed si ab co ])etamus fundum vel 
aedifieium, ct injiensas in aedifu ium vel in seminaria vel in 


72. If an island l)e formed in the middle of a river, it is 
the common property of all who have lands adjacent to the 
bank on either side of the river. Hut if it be not in the 
middle of the river, it belongs to those who have lands along 
the bank on that side vvhi( h is the nearest. 

73. Moreover that which is built on our ground by any 
one, even though he have Imilt it in his own name (i.e. for 
himself) is ours by natural law, because the su[)erstru('lure goes 
with the soil’. 

74. Much more is this the case with a plant w'hich a man 
has placed in our land, provided only it have laid hold of the 
earth with its roots. 

75. The .same is the case also with corn which has been 
sown on our land i)y any one. 76. Hut if we claim the land, 
and will not pay the cxi)cnses incurred upon the building or 


^ Hut if the Iniil'icr ha^ acini in 
uj fiiks and had al the linie the 
|K>sscssion of the lanrl, he couhl re- 
sist the action of the (ocner who 
refused to indemnify him, by an a - 
ceptio doii mah. lie could, however, 
in no t'O.se bring an adto ad exhtitat- 
dnm to get l)ack the actual building 
materials. Hut if the house were 
pulled down, then he veas allowed 
to finduate them, even if the pcriorl 
of usucapion for the hoibe were com- 


jdeted, l)ecause “he who possesse.s 
an entirety, posses^'cs the entirety 
only and not each individual pari hy 
itself,” (Sav. On Poss. p, 19^); so 
that the good title to the land would 
not have cured the bad title to the 
materials. If he had not |)osscssion, 
and if the house were not dcmolLsh* 
cd, there is great doubt whether he 
had any remedy at all U j. 7, 
n ; 1>. 5- 3- 



Title by accession. 


sementem factas ei solvere nolimus, potent nos per excep- 
tionem doli repellere ; utique si bonae fidei possessor fuerit. 

77, fadem ratione probatum est, quod in c//artulis sive 
membranis meis aliquis scripserit, licet aureis Utteris, meum 
esse, ([uia littcra^ c^artulis sive membranis cedunt. itaque si 
ego eos libre^s easque membranas petam, nec impensam scrip- 
turae solvam, [)cr exceptionem doli mali summoveri potero. 
(78,) Sed si in tabula mca aii(iuis pinxerit veliit imaginem, 
contra probatur; magis cnim dicitur tabulam picturac cedere. 


cuius diversitatis vix idonca ratio rcdditiir. certc secundum 


hanc regulam si a uu* possidente petas imaginem tiiam esse, nec 
solvas pretium tabulae, poteris per exceptionem doli mali 
summoveri. at si iii possideas, consequens est, ut utllis mihi 


actio adversum tc dari debe^zt : quo casu um solvam impensam 


seed, or plant, he can resist us by an exceptio at any rate 
if he be a ])Ossessor in good faith. 

77. On the same principle the rule has been established 
that whatever any one has written on my paper or parc hment, 
though it be in golden letters, is mine, becaiiise the letters are 


an accession to the ])aper or parchment, d'herefore, if I claim 
those books and those parchments, and yet will not pay the 
expense of the writing, I can be resisted by an cxctptio doli 
mali. 78. Hut if any one has painted on my tablet a likeness, 
to take an example, an opposite decision is given: for the more 
correct doctrine is tliat the tablet is an accession to the pic- 
ture. lor which diftcrence si^arcely any satisfactory' reason 
can be gi\en. No doubt, according to this rule, if you (daim 
as your own the pic ture of which 1 am in jiossession, and yet 
will not i»ay the price of the tablet, you can be resisted by the 
exceptio doll mali. Hut if you be in possession, it follows that 
an ought to be allowed me vigainst you: in which 


* IV. 115 ct >eij j. Fv)r “ fnic- 
tum/’thr rc.ulingoi ihcMS. n«>chke 
suggests ** fundum." This anjirars a 
tnrttcr reiuling, for wc kmw iluU a 
|HK>cssorhad a right to the 
IruitA (see Savigtty, Oh /\^n. p. 10 0 , 
and from the amclusion of the jmra* 
graph it h evident that ( Jaius is con- 
sidering the case of a A»>*fd 
«^»or, from whom the is 

reclaimed by the As 


an one was treated equitably in one 
ca-'C, lie probably would Ik ui another. 

* d'he cases wherein the Praetor 
gave actions were commonly analo- 
gous to cases w here the Jus enuU 
gave actions The action granted hy 
the Praetor fell under the principle 
of some enactment of the Jus cmli\ 
although it did not fall within its 
piovixion. Hence the name nhhs^ 
derived not from uU liic verb, but 
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9 * 


pictunie, poteris me per exceptionem doli mali rcpellere, utiquc 
si bona fide possessor fueris. illud palam est, quod sive lu 
subripuissej tabulam sive alius, conpetit mihi furti actio. 

79. In aliis quoque speciebus naturalis ratio requirit//r: 
proinde si ex uvis aut olivis aut spicis nieis vinum aut oleum 
aut frumentum fcceris, quaeritur utrum meum sit id vinum aut 
oleum aut frumentum, an tuum. item si ex auro aut argento 
meo vas ali<iuod fereris, aut ex meis Labulis navem aut arma- 
rium aut subscllium fabricaveris ; item si ex lana mca vestimen- 
tum feceris, vc! si ex vino et melle meo mulsum feceris, sive ex 
medicamentis meis emplastriim aut collyrium feceris : quaeritur^ 
utrum tuum sit id quod ex meo effeccris^ an meum. (piidam 
materiam ct substan/iam spcctandam esse putant, id est, ut 


case if I do not pay the price of the ])i(‘ture, you can resist me 
by an c.\eep!io doli mali^ at any rate if ) ()U bo a possessor in 
good faith. It is clear that if you or any one else have sto- 
len the tablet, an action of theft lies for me. 

79. In other instam'es also natural priiu iples are resorted to. 
For instance, if you have made wine, or oil, or ( orn, out of my 
grapes, olives, or ears, the (juestion arises whether that wine, 
oil, or corn is mine or yours*, lakewise, if you have made 
any vessel out of my gold or silver, or made a shi|), or ( best, 
or seat out of my planks: likewise, if you have made a gannent 
out of my wool, or made mead out of my wine and honey, or 
a plaster or eye-salve out of my drugs: the ([uestion arises 
whether that which you have .so made out of mine i.s yours or 
mine. Some think the material and substance are what ought 
to be regarded, i.e. that the thing made .should be con.sidcred 


the a(l\erb, and meaning “a- 
nalogous*.” The qxxul circum- 
stances of the present case are: (i) 
that it IS a general rule that a t /«<//- 
ra/u^ can only be brought hy the </<;• 
minus, the owner of the thing, when 
he is kept out of possession: (2) that 
ifS0 tun there is no seprate pro- 
perty in an accession, so that one 
who claims the accession not through 
the principal thing is not a dminus^ 
and hence has no action: therefore 
the dmmus l>eing in possession of 
lire picture, the owmer of the tablet 


has l)y the civil law no action for his 
tablet. Mere then is an opportunity 
for the Praetor to meet the spirit, and 
contravene the letter of the law', by 
granting to the latter an oitio utdo, 
.See Austin, ii. 303. (11. 621, third 
tsJition.) 

* llic principles here stated arc 
fully set out and in very similar lan- 
guage in 1 ). 4 1 . 1 . 7 , 7, which passage 
forms part of a long citation from 
another treatis* of Gams, viz. the 
LtWr Rmm t^udidianarum sive Au- 
rmuM, 
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Alknaiion by women and pupils. 


cuius materia sit, illius et res quae facta sit videatur esse ; 
idqu^ maximc placuit Sabino et Cassio. alii vero cius rent esse 
putant qui fecerit ; idque maximc diversae scholae auctoribus 
visum est : sed eum qiioquc cuius materia e/ sub^/a/^/ia fumt, 
furti adversus eum qui subripuerit habere actionem ; nec minus 
adversus eundem condictionem ei competere, qui^r extincta^* 
res, licet vindicari non possi//t, condici tamen furibus et quibus- 
dam aliis possessoribus possunt. 


PUriUaS AN AIIQUID A SK ALIENARE POSSUNT. 

8o. i\un(' adinoneiuii sumus neque feminam neque pupillum 
sine luloris aucloritate rem mancij)! alienarc posse ; nec man- 
cipi vero feminam (jiiidem posse, pu])illmn non posse. (8i.) 
Ideoqiie .si iiuando mulier mutuam peciiniam aliciii sine tutoris 
aiR'turilate dederit, ([uia facit earn accipientis, cum scilicet ra 
])ecunia res nec mancipi sit, rontrahit obligationem. (82.) At 


to belong to him to whom the materials belong: and this 
opinion found favour with Cassius and Sabinus*. But others 
think that the thing belongs to him who made it, (and this 
view rather is upheld by the authorities of the other school,) 
but that he to whom the material and substance belonged has 
an action of theft against Imn who took them away: and that 
he has in addition a condiction* against the same person, be- 
cause things which have been destroyed, although they cannot 
be recovered by vindication, yet may be obtained by condic- 
lion from thieves and certain other possessors. 

80. We must now be infvirmed that neither a woman nor a 
pupil ('an without the authority of the tutor alienate a res man- 
cipi: a res nec numlpi a woman can alienate, and a pupil 
cannot*. 81. Therefore in all cases where a woman lends 
money to any one without the aulhori7.ation of her tutor, she 
contracts an obligation, for she makes the money the luojKrly 
of the recipient, inasmuch as money is a res me mancipi*. 


^ To which school Gaius hannlf 
belongtKi. 

» IV. 3-5- 
• Ulp* XI. 17, 

^ Matutim is one of the contracts 
pcrfcclcti by delivery in caso w here 


delivery passes the pro|H'rty : hence 
in this instance the mutuum is bind- 
ing, money l»cing a res rtec nkwapiy 
and therefore capable of transfer by 
mere delivery. U. See ill. 90. 




Authorizatm of the Tutor. 


si pupillus idem fecerit, quia cam pecuniam fwn fadt at 
nulkw contrahit obligationem. unde piipillus vindicarc qu;</cm 
nummos suos potest, sicubi extent, id est intmkrc $uos ex iure 
Quiritiim esse; mala fide consumios va‘o ab codm rei)etcre potest 
quasi possidcrci. unde de pupillo (juidem quaeritur, an nuniW(^.\' 
quoque inutuos dedit, ab eo qui accqjit bona fide aZ/enf/Zos 
y^ctcrc pobsit, quoniam is scilicet accipienti^ cos nummos facerc 
videtur. (83.) At ex contrario res tarn mancipi quam nee 
inancipi miilien 7 w et pupillis sine tutoris aiu'toritate solvi 
l)osbunt, (|iioniam ineliorcm ( ondirioncin siiain facere iis etiam 
sine tutoris auctoritate conresMiin est. (<84.) lta(|ue si debitor 
pecuniam pupillo solvat, tac it (juidem peruniam piipilli, sed 
ipse non liberatur, (juia nullam obligalioncm j)upillus sine 


82. ])Ut if a pupil ha\c done the same, since he docs not 
make the money the properly of the rec ipient, lie contracts 
no obligation. 'Fherefore, the pupd tan reco\er his money 
by viiulicatiom as long as it is uiaon.sumed, i.e, claim it to 
be his own c.\ Jure Qutnfium: and further, if it have been 
liaudulently consumed he can reclaim it from the recijiient, 
just as though he were still in possession of it. W lienee 
arises this question with regard to a pupil, vi/. wliether lie 
can bring an action for money he has lent by w'ay of mutuum 
against liim who receded it from him, after it has been trans- 
ferred in good faith to another poison; for the alienor seems to 
make the money the proiierty of the recipient*. 83. But, cm the 
other hand, both res mancipi and ns nci mancipi c an be paid* 
to women and ]mpils without the aiithqri/ation of the tutor, 
because they are allowed to make their condition better even 
without their tutor s authori/ation. 84. 'rherefore, if a debtor 
jiay money to a pujnl, he makes the money the propertv 
of the pupil, but is not himself freed from obligation^ 
because the pupil can di.sscdvc no cddigaiion without the 


* The i'. one of hvfhi jiJi all* 
cnalion, and it ^ on!) malCi fi U nli- 
cnation or coiwuniplion vjnen diaws 
with it the lUTCssily of making tsnii* 
jKrnsation. 

^ Sohrre means to discharge an 
obligation. It is difficult to hit ujvm 
a precise equivalent in English, t>c- 
cause the svtuiio spoken of in this 
paragraph may be cither Jare^ 


01 puu'itarf. 

* 1 his d'KTs not mean that the 
debtor wouhl have to pay o\< r again 
in all ci-vcs, as we kt fiom die ion* 
eluding paragraph o( the .v»xu«.n. 
'I'hedt'bior having paid a person not 
fit to he cnUUiled with nioney. was 
Ualile in case any Icm tcM>k place, or 
if the pupil wasteful Iv cxfMTidc d what 
he liad received, just. Jfuf, IL H, 2 , 
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Adquisilw per alium. 


tutoris auctoritate dissolvere potest, quia nullius rei alienatio ci 
sine tutoris auctoritate concessa est set tamen si ex ea 
pecunia locupletior factus sit, et adhuc petal, per exceptionem 
doll mali summoveri potest. (85.) Mulicri vcro etiam sine 
tutoris auctoritate recte solvi potest : nam qui solvit, liberatur 
obligatione, (juia res nec mancipi, ut proxume diximus, a se 
dimittcre nuilier et sine tutoris auctoritate potest : quamquam 
hoc ita est, si accipiat pecimiam ; at si non accipiat, s^v/ habere 
se di('at, et per accei)tilalionem velit debitorem sine tutoris 
auctoritate liberare, non ])otest. 

86. Adqiiiritur auteni nobis non solum per nosmet ipsos, 
scd etiam per cos quos in potestate manu mancipiove habemus ; 
item per eos servos in quibiis usumfnictum habemus ; item ])er 
homines liberos et servos alienos cpios bona fule possidemus. 
de <iuibus singulis diligenter dis[)icianuis. 

87. Igitur ijuod liberi nostri ijuos in potestate habemus, item 
quod servi nosir\ mancipio acci])iunt, vcl ex traditione nan* 
ciscuntur, sive ()uid stipulenlur, vcl ex aliqualibet causa ad- 

authori/alion of the tutor, since without his tutor's authoriza- 
tion he is not allowed to alienate an\ thing. IkU nevertheless 
if he have been made richer by means of this money, and vet 

# w ^ 

sue for it again, he can be resisted by an cxofiio doh mah, 
8{;. rayment, however, can be legally made to a wtunan even 
without the authorization of her tutor: for he who ija)s is freed 
from obligation, since, as we have .said above, a wom:m can 
pan witli m fuv fthiHcipi even without her tutor's authori/a* 
lion: although thi') i^ the case only if .she rerene the money ; 
but if she do not receive it, but s,\y she has it, and desiie 
to free the debtor by au:piiliUio\ without the authon/ation ui 
her tutor, .she ( annot do so. 

86. Property is acquired for us not only by our own means 

but also b) me. ms of those whom we have m potesias, mamis 
or bkewise, by means of those slaves in w'hom wc 

have an usufruct: likewise, by means of free men and slaves 
ot others wIhuu wc possess in good faith. These cases let us 
consider carefully one by one. 

87. Whatever, therefore, our children, whom wc have in 

anti, likewi.se, whatever our slaves receive in manc'h 
f, or obtain by deliver)', or stipulate for*, or acejuire in 


^ in. 114. 


HU 169. 


* Ulpian, XIX. 18. 



Posscssio per alium. 
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quirunt, id nobis adquiritur : ipse enim qui in potestate nostra 
est nihil suum habere potest, et ideo si heres institutus sit, nisi 
nostro iussu, hereditatem adire non potest ; et si iubentibus 
nobis adierit, hereditatem nobis adquirit proinde atqiie si nos 
ipsi heredes instituti essemus. ct convenienter scilicet Icgatum 
per eos nobis adquiritur. (88.) duin tamen sciamiis, si alterius 
in bonis sit servus, alterius ex iure Quiritium, ex omnibus causis 
ei soli \)er cum aclijuiri cuius in bonis est. (89.) Non solum 
aiitem proprietas ])er eos (jiios in potestate habeinus adejuiritur 
nobis, sed etiani ])ossessio: diiiis eniin rei possessionem adept! 
fuerint, id nos possidere vklemur. unde etiain per eos usueapio 
procedit. 

90. Per cas vero personas cpias in manu mancipiove habe- 
nnis, proprieLis (juidem ndcjiiirilur nobis ex omnibus causis, 
sicut [)er eos qui in potestate noslni sunt: an autem posscssio 


any way at all, is acejuired for us; for he who is in our 
potestas can have nothing of his own ; and therefore if he be 
instituted heir‘, he (annot enter on the inheritance excc])! 
by our command ; and if he enter at our command, he ac* 
(juires the inheritance for us just as though we had ourselves 
been instituted heirs. And in like manner, undoubtedly, a 
legacy is ac(|uired for us by their means. 88. Let us, how* 
ever, take notice that if a slave belong to one man /// Imu 
and to another cx jure Quintium, acquisition is in all ( ases 
made by his means for that one only to whom he l)cloiigs 
in 89. And not only is ownership a(<iuired for us l)y 

means of those whom we have in pelrstnSy but possession al.so: 
for of whatever thing they have obtained possession, that 
thing we are considerf'd to possess. Hence also usucapion 
takes effec t through their means*. 

90. Next, by means of tho.sc persons whom we have in 
manus or mancipinm^ ownershi]). no doubt, ran be arcjuirccl for 
us in all cases, just as it can by those who are in our potisUu: 
but whether possession can be a(c|uired is generally cjucs' 

* Ulpian, XIX. 19. other’s knowledge .ind consejjf, nJ- 

* n. 40. lip.' XIX. 20. Tire ihoiigli |M<q>crty ni.'iy K' : I* r tlir 

owner in bonu has the foU^tas, l. ammns dvmim must exist not only lu 
54. personal but alMj in derivative 

* Possession, however, is not ac* .session, such as that of a slave for 
paired for another wiltiout that master. Sec Savigny, On J'ess, g 
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Possessio per ahum. 


adquiratur, quacri solet, quia ipsaf non possidemus. (91.) De 
his autem servis in quibus tantum usumfructum habemus ita 
placuit, ut qui//quid ex re nostra vel ex operis suis adquirunt, id 
nobis adquiratur ; quod vero extra eas causas, id ad dominum 
proprieUtis perlineat. itacjue si iste servus heres institutus sit 
legatunive quod ei datum fuerit, non mihi, sed domino pro- 
prietatis adciuiritur. (92,) Idem placet de eo qui a nobis bona 
tide possidetur, sive liber sit sive alieniis serviis. rpiod enim 
placuit de usufnictuario, idem probatur etiam de bona fide 
possessore. iUKpie (piod extra duas istas causas adquiritur, id 
vel ad ipsiim ijcrtinet, si liber est, vel ad dominum, si servus sit. 
(93.) Sed si bonae fulei usucipmt scfTum^ cpiia co 

modu domiinis fit, <r,Tini causa jjcr eum sibi ad(iuirere potest : 
usufnu'tuarius vero usucapere non potest, primiim ipiia non 
possitlet, se// habet ius utendi et friiendi ; deinde quia scit 

tinned, because we do not possess the ])ersans themselves*. 
91. With regard to slaves in whom we have merely an usu- 
friK'l, the rule is that whatever they acaiuire by mevins of our 
subslame or their own labour is acijuircd for us^ but what- 
ever from other sources than these, belongs to the owner of 
the properly in them. Therefore, if such a slave be instituted 
heir or any legacy be left to him, it is aciiuircd not for me 
but for the owner of the property. 92. d'he law is the same 
as to one who u possessed by us in good faith, whether he be 
free or the slave of another. For whatever holds good as 
to an usufruc tuary also holds good as to a possessor in good 
faith'*, 'rherefore, whatever is acquired from causes other 
than these two, cither belongs to the man himself, if he be 
free, or to his master, if he l)e a slave. 93. But if a 
])osscssor in good faith have got the slave by usucajiion, since 
he thus bceomes master, he can accjuire by his means in 
every case: but an usufructuary cannot get by usucapion, 
firstly because he does not possess but has the right of 
usufruct, and secondly because he knows the slave to be 


ivj'omtsout 

\\, 5,^0) that if wc ctuiKi 
only actjuire clerivaiivc 
through jHTMm of whom we our- 
have [>osi«rsMO«, the father 
could m>t accjuire through the 
nor the u«utructuar)' throu;;h the 


slave in whom he had the usufruct 
91 ), Gaius, consistently with him- 
self, raises a doulrt as to the last- 
namcti case in § 94. 

* I’lpian, XIX. 11. 

* Ibid. 
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aiicnum scrvum esse, (94.) De illo quaeritur, an per cum servum 
in quo usumfructum habemus {X)ssidere aliqu/ 7 /!fr rem et usucapere 
{H)ssumus, quia ipsum non possidemus. Per eum vero quern bona 
fide {)Ossidemus sine dubio et posjidere ct usucapere possumus. 
lo<iuimur autem in utriusque {>ersonu secundum d/s/inrtioncm 
(|uam [)roxume ex|)0suimus, id est si ([uW ex re nostra vel ex 
ojH'ris suis adijuirant, id nobis adquiritur. {95.) Kx his ap|)aret 
{)er lil»eros homines, qnos neque iuri nostro subiectos habemus 
ne(]ue bona fide possidemus, item per alienos servos, in quibus 
neque usumfrudum habemus neque iustam possessionem, nulla 
ex causa nobis acKpuri p^w. c/ est timi didXwx per extra- 
neam personam nihil adtjuiri posse, excepta possession; de ea 
entm ([uacritur, anno per Hberam personam //obis achiuiralur. 


another s. 94. On the following ]H>int a question arises, 
viz. whether we can possess and get an usinaplive title to any* 
thing by means of a slave in uhom we have the usufruct*, 
since we do not possess the slave himself. There is, how- 
ever, no doubt that we can both possess and get by usu<'ai)ion 
by means of a man whom we possess in good faith. But in 
both instames wo arc sj/eaking with a reference to the 
(|ualification whu h we laid down just above, viz. that it is 
only what they actiuire by our substame or their own work, 
whi( h is acquired for us. 95. Heiue it apj)ears that in no 
(Use can anything be ac(|uircd for us l)y means of free men 
whom we neither have subjet.t to our authority nor possess 
in good faith, nor by the slaves of other men in whom we 
have neither usufruct nor lawful possession. And hence 
conics the saying that nothing can be a( (juired for us through 
a stranger, except possession; for as to llii.s it is questionable 
whether actiuisition oi it cannot be made for us by a free 
person*. 


' According to I). 4 1. 1. 8 .ind 
I). 4 1- 1. 49. pr, it 1^ quite dear 
that the usufructuary could acquire 
thrtmgh the slave irj uborn he had 
the usufruct It may that the 
law as laid dovsii in those passages 
by Paulas and Papiriu^ was mi m 
iud down until a/tcr (iaiun’s time, 
when, as we see, the question was a 


doubtful one. 

* This passage in the text, it will 
j*c c»W rvfd, is partly fdlwl in con^ 
jeciurally. To this circumstance 
alone can we attribute the undecided 
manner in which the |>ossibility of 
acquiring by a free agent k asserted: 
for the fact of such acquisition being 
aJlowalde is ccrlain. The princifMU 
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96. In summa sciendum est iis qui in potestate manu manci- 
piove sunt nihil in iure cedi posse, cum enim zstarum per* 
sonarum nihil suum esse possit, conveniens est scilicet, ut nihil 
snnm esse \)cr se in iure vindicare pc 5int. 

97. Hacienus tantisper admonuisse sufficit quemadmodum 
singulae res nol)is adquirantur. nam legatonim ius, quo et 
ipso singular res ad(|uirimiis, oi)portunius alio loco referemus. 
Videamus ita(jue nunc (|uil)us itiodis per universitatem res nobis 
adquirantur. (98.) Si ciii heredes facti sunius, sive cuius bono- 
rum possessionem petierimus, sive cuius bona emerimus, sive 
(|ucm adrogaverimus, sive (lumn in manum ut uxorem receperi* 
inus, eius res ad nos transeunt. 

99. Ac prills de heredila/ibus dis])iriamus, qiianim duplex 
( ondiiao est ; nam vel ex testainento, vel ab inlcstato ad nos 
jjertinenl. 


96, Finally, we must know that nothing can be passed by 
((ssio in jure to those who are in jolestas, wanus or mancipium. 
For since these persons can have nothing of their own, it 
clearly follows that they cannot claim anything in court to be 
their own on an independent title {per se), 

97. 'I his much it is sufficient to have laid down at present 
as to the methods whereby particular things are acijuired by 
US. I'or the law of Icgaiaes, whereby also we mapiire par- 
ticular things, we shall slate more conveniently in another 
place*, let us therefore now consiiler how things are ac- 
(luired by us in the aggregate. 98. If then we ha\e been 
made heirs to any man, or if wc seek the [xjssession of any 
man’s goods*, or buy any man’s goods^ or arrogate any man, 
or re< eive any woman into manus as a wite, the property of 
such person passes to us. 

99. And first lot us ( onsider the subject of inheritances, of 
which there arc two descriptions, for they devolve upon us 
cither by testament or intestac y. 


ftitiuircs through the agem at once the agent is sclf.ap|x»inlc(l 
ami More he receives inlurnmtiuiua' omm See Sav. On hss 

the transaction of ihe bmsinevs if he pp. 130- 136. 
gave a precetlcnt mamiatum loom. * n. 191 el scciq. 
mission), but only after knowle<ige • ill, 33 

of the taking of ]H>ikses.vi(m ami 3|>. • m. jy, 

same when 



100. Et prius est» utde his dispiciamus quao nobis cx testa* 
mento obveniunt 

101. Testamentomra aiitem genera initio duo fucrunl. nam 
aut calatis comitiis farielxint, quae comitia bis in anno testa* 
mentis fariendis destinata crant, aut in procinctu, id cst cum 
belli causa jd pn;TOni iKint : prorinctus cst cnim expeditus et 
annatus exercilus. alterum iuuiue in ])aec et in olio faciebant, 
alterum in proelium exituri, {102,) Aecessit dcindc terlium 
genus teslamenti, quod |)er aes et libram agitur. qui neque 
ralatis omitiis ne(|uc in prcK inctu testarnentum fcccrat, is si 
subita morlc urgelulur, amico familiam suam [id est patrimo- 
nium suiini] manripio dabat, eumque rogabat quid cuique iK)St 
morlein siiam dar/ \el!et. (jiiod testainentum dicitur per aes et 
librain, scilicet (juia per mancipalionein pentgitur. (103,) Sed 

ICO. The first thing is to consider about those things which 
come to by testament. 

loi. Originally then there were two kinds of testaments*: 
for men either made them at the oi/iifiJ tomiiia\ which cotniiia 
were appointed iwn e in the year for the purpose of testaments 
being tnatle ; or /'// proandu, i.c. v.hen on at count of war they 
were going out to figlit: for /rciitidu^ means an army pre* 
pareii and aninal. The one kind, therefore, they made in 
peate and iramiuilhtw the other wlieu going out to battle. 
10:. Afienvards there was added the third kind of testament 
which is solcmui/ed by means of the coin and scale. For 
a man who had made his will neither at the comifia calata nor 
iu pHKindH, if threitened with sudden death, used to give 
liis /<oy//7//7 (/.c. his patrimony) in wanapiurn to some friend, 
and enjoin on him what he wished to be given to each person 
after his death. \\hi'ii testament is, called p(r acs et libram^ 
clearly Ixicausc it is .solemni/ed by mancipation ^ 103. But 


* “ TiMnmenumieslmt nti . r.ostrac* 
contestaliu, in ul MiJkmiiitcr lact.i m 
pt>sl murtem nastram valcal.” L'lp. 
XX. I, 

* rhe (omtua of which two meet- 
ings w'cre set apart would, it is ab 
roost nwiles-s to sav, U' the iUtiiUa: 
as ilie pWlxfians had not in these early 
limes risen into imjxntancc. 'ITic 
rule was that inheritances should de* 

’ according tu law, and a Kun^aii 


coult! only have (liis rule relaxed in 
Ins own case l>y ohtaining a special 
enactment (what would nave been 
called at a later pcri(Kl a privilegium) 
at the assembly of the nation, either 
of the whole of it, the emiiia^ or in 
cases of emergency such portion as 
could readily be collected, the pro^ 
Cl net us. 

'* I’lpian, XX. 1. 
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TestamenU per aes et Ubram, 


quidcra duo genera testamentorum in desuetudinem abi- 
erunt ; hoc vcro solum ()uod per aes et libram fit in usu reten- 
tum est sane nunc al/ter ordinatur atque olim solebat. nam- 
que olim familiae emptor, id est qui a testatore familiam accipi- 
ebat mancipio, hercdis locum optinebat, et ob id ei mandabat 
testator, quid cuique post mortem suam dari vellet nunc vero 
alius heres testamcnto instituitur, a quo etiam legato relin- 
quuntur, alius dicis gratia prq)ter veteris iuris /mitationem 
familiae emptor a^/hil^etiir. (104.) Eaq;/<f res ita agitur. Qui 
facit testamentum^ a/Zhibitis, sicut in ceteris mancipationibus, 
V testibus civibus Romanis pui^rribus et libripende, postquam 
tabulas testamcnti scripser//, wancipat alicui dicis gratia fami- 
liam suam; in qua re his verbis fiimiliae emptor utitur: 

FAM/I/.4M I’FX'l’NIAMQlJE TUAM ENDO MANDATELA TUTFXA CUS- 
rODELAQUE MKA KSSE AI(\ EAQCE, QUO TU lUKE TKSTAMENTUM 
KACERE POSSIS SECUNDUM LEGEM PUELICAM, HOC AERE, et Ut 

quidam adiciimt aenea(,)Ue libra, esto mihi EMm. deinde 


the two first-mentioned kinds of testament have fallen into 
disuse : and that alone is retained in use which is solemnized 
per aes et libram* It is, however, now made in another way 
from that in which it used to l)e made. For formerly the 
familiae emptor^ i.e. he who received the famiha in mancipium 
from the testitor, held the plac e of heir, and therefore the 
testator charged him with what he wished to be given to each 
person after his death. Dut now one person is appointed heir 
in the testament, and on him the legacies are charged, and 
another, as a mere form and in imitation of the ancient law, 
is cmplwed zs^Jamilhu emptor. 104. 'I'he business is effected 
thus. The man who is making the testament, having called 
tc^ethcr, as in all other mancipations, five witnesses, Roman 
citizens of puberty, and a lil>ripens\ after wTiting the tablets 
of his testament, maiu ipaies his familia for form’s sake to 
some one: at which jioint the familiae emptor makes use of 
these words : “ 1 declare your patrimony and money to be in 
ray charge, guardianshij) and custody : and in order that you 
may be able to make a tesuunent duly according to public law, 
be they bought by me with this coin, and/’ as some add, 
**with this copper balance," Then he strikes the balance 


^ Ulpian, XX. 1, 



FamUiae emflor. 


tot 


aere percutit iibram, idque aes dat tcstatori vclut prttii ioti). 
deinde testator tabuias testamenti tenons iia dicit ; hakc ita ut 

IN HIS TABULIS CERISltfE SCRUTA SUNT ITA IK>, ITA 1,KU0, 
ITA TESTOR, ITAQUE VOS QUIRITES TESTIMONIUM MIHI PKR- 
HiB/rroTE. et hoc dicilur nuncuiwiio. nuncupare cst enim 
palam nominarc; et sane quae testator s|)ecialilcr in tabuUs 
testamenti scri/serit, ea videtur gcnerali sennone nominarc 
atque confirmare. 

105. In tfstibus autem non debet is esse (jui in jx)testate cst 
aut flimiliae eni])tori.s aiil i[)sius testaioris, ([uia propter vctcris 
iuris imitationem totuni hoc ncgotiuin (jiuH! agitur lesiarnenU 
on/^antli gratia creditur inter familiae emptorern agi et testa* 
torero : (juippe olim, ut jiroxiine ilixiinu'', is tiui faniiliain tesla- 
toris mancapio acripiclui, licredis Kko nat. itaque reijrobatum 
cst in ea re doroesiicuin lestimoniuia (106.) Unde et si is 
(pii in Intestate jjatris est familiae einpior adhibilus sit, pater 
eius testis esse non potest; at ne is tpiiiiero qui in cadem 


with the coin, and gives that coltr to the testator by way of 
price, as it were. 'I'he testator next, holding the tablets of 
the testament, speaks tltiis: ** These things, just as they arc 
written in these ubleis of wax, 1 so give, 1 so l)equcath, and 
I claim your evidence, and do you, Quirites, so afford it 
me‘.” And this is tailed the nuHiUpatw: for to nuncupate is 
to declare openly : and whatever the testator has wTillcn in 
detail on the tablets of his testament, he is regarded as de- 
claring and confmning by this general statement. 

105. Amongst the witnesses there ought not to lie any 
one who is in the p^inUu either of the Jamiliae emptor or of 
the testator himself, since in imitation of the old law all this 
business which is done for the purpose of making the testa- 
ment is regarded as taking place between the familm nnpior 
and the testator; bec^uise in olden limes, as we have just 
stated, he who received the familia of the testator in manci^ 
pium was in the jilace of heir, 'rherefore the evidence of 
members of the same family was refused in the matter*. 
106. Hence also, if he who is in the poUsfas of his father l)c 
employed as familm emptor^ his firther cannot be a witness*: 
neither can he who is in the same potutas^ his brother for 


* Ulpian, XX, 9. 


• Ibid. ^ 


» Ibkl 4, 5. 
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Witnesses to a testament. 


potestate est, velut frater eius. Sed si filiusfamilias ex casirensi 
peculio post missionem faciat testamentum, nec pater eius recte 
testis adhibetur, nec is qui in potestate patris sit. (107.) De 
libripende eadem quae et de testibus dicta esse intellegemus ; 
natn et is testium numero est (108.) Is vero qui in potestate 
heredis aut legatarii est, cuiusve hercs ipse aut legatarius in 
potestate est, quique in eiusdem potestate est, a//eo testis et 
libripens a^hiberi potest, ut ipse quoque heres ^ut legatarius 
iure adhibeantur. sed tamen (juod ad hcrcdeni pertinet quique 
in eius potestate est, cuiusvc is in potestate crit, miuime hoc 
i«re uti debemus. 


instance. And if a filius familias make a testament regarding 
his castrense peadium^ after his dismissal from service, his father 
cannot properly be employed as a witness*, nor one who is 
in flie potestds of his father. 107, We shall consider that 
what has been said about the witnesses is also said about the 
libripens: for he too is in the number of the witnesses. 
108. But avinan who is in the potestas of the heir or a legatee, 
or in whose potestas the heir or a legatee himself is, or who is 
in the same potestas (with either of them), may so certainly be 
employed as a witness or libripens^ that even the heir or 
legatee himself may be lawfully so cnqdoyed. Yet so far as 
concerns the heir, or one who is in his potestas^ or one in 
whose potestas he is, we ought to make use of this right very 
sparingly*. 


^ Ulpian, XX. 10, Pcauium ori- 
ginally meant property of the pukr^ 
Jamilms hdU on his sufferance by 
the son or slave, and which he 
could lake from them at his jilca- 
imrc. Pauttum castrmsf dates from 
the time of Augustus : soldiers in 
p&UstiUe parmUs were liy enactment 
of that emperor allowed to have an 
indcpcftdcnt propcity in their acqui- 
litions msuk W service, and the rule 
that ihc property of a son was the 
property of the father (11. 8;) was 
set mode iit this case. If the testa- 
ment were made during serv ice, no 
formalhies were need <3 (u. 109}; 
hence the words **|>o$t misdonem'' 


arc insertctl in the text. 

Marccllus, with whom Ulpian 
apparently agrees, held that a father 
could be made wiincss to a testament 
of a Ji/iuj familias res|H‘Ciing hb 
^asirmse pccuhum. Sec I). 28. r, 
2a 2. 

* 'fhe transaction, as Gaius tells 
usUt. 105), was still regarded as one 
between the testator ami the Jami- 
liae mpter^ and yet }>cople were gra- 
dually l)cginning to see that this was 
but a fiction, and that the real jiartici 
were the testator and the heir; hence 
the caution at the end of 11. loff, 
which Justinian subsequently trans- 
formed into a taw. InJ, it. 10. 10. 



Miitian tatammti. 


K TICSTAMENTIS MIUrUM. 

109. Se// haec diligens obscn^atio in ordinandis testamcntis 
militihus propter nimiam in|)eritiam iW/x//tutionibus Principum 
remibsa cst nani quainvis ncque legitimum numenim tcstium 
a//hil)uerint, nequc vendiderint famlliam, ne(|uc nuncupaveriiu 
tcstainontum, rc( tc nihiloniiniis tcstantur. (110.) Praeierca per- 
missurn cst iis el pcregrinoscl l^atinos instituere heredcs vel iis 
legarc ; cum aliotjuin peregrini ([uidem ratione rivili prohil)can' 
larca|)crc heredilatcrn legataiiuc, I,atini vero ik.t legem limiam, 
(III.) laelihes quoque qui lege lulia hercditatem legalaque 
capere vctanuir, item orbi, id esi (pii liberos non habent, quos 
lex ra/>i(J plus quam snuissnn capar prohibet [23 //>/.]. 

1 1 2 . S(d setuUus divo Ihidilano ut supra 


109. lint the^e strid regulations as to the making of testa- 
ments have been relaxeil by ( onstitiuions of the Kmperors in 
the case of soldiers, on a< count of their great want of legal 
knowledge. I'ur their testaments are wiltd, though they have 
neither em|)loyed the lawful number of witnesses, nor sold 
(mancipate<l) their nor nuncupated their testament', 
no. Moreover, they are allowed to institute foreigners or 
Luins as their heirs, or to leave legatics to them: although, 
in other (ase>, ft^reigners are |»rohibUed by the civil law from 
uking inheritances, and J^itins by the Lex Junia“. 1 n. Un- 
marneil persons also, \sho by the l.ex Julia* are forbidden 
to tike an inhcrilaiu e i)i legacies, also orhi^ />. those who 
have no children, whom the Ixrx Papia prevents from tiling 
more than half the inhcntincc ban \)C ai>pointed heirs by 
soldiers) 

112, But the senate, at the instance of the late emperor 


* The testaments of *»oi(licrs made 
irregularly were only \alid for otic 
year after tlieir leaving the s>crvju. 
U 1 Ilian, XX III. 10, 

* 1 23. The prohibition of I-a* 
tim was not absolute. See Ulpian, 
XXII. 3, 

* lUc Julia d< maritandu or- 
dtuihus itcmp. Augusti) is meant. 
Coilihes could !>)' that law lake what 
was bequeathed to them only in c-ase 
they married within too days from 


the lime wlicn they Wcamc entitled. 
Ulpian, XVII, I. Tlic Ix'x lulia 
was en.utcd a.d. 4, but it did not 
come into ojH*ration till A.l>. lo, in 
W'hiclt year the l>cx !‘apia Poppaea 
was also passed. d1ic two law* 
licing thus connected both in their 
object and their date are generally 
sjiokcn of together, and .sometime*, 
iiKHigh not quite correctly, as if 
they were one law, Lex Julia d 
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Testaments of women. Testamenti factlo. 


, mulicribus etiam coemptioru non facta /<fstamentuni 
kcm pemisit^ si modo maiores facercnt annorum xii tutore 
auctore ; scilicet iit (juae lutela liberatae non essent ita testari 
(iebermt (113.) Vidcntur ergo melioris condicionis esse 
feminae quam masculi: nam masciilus minor annorum xnii 
testamentum facere non potest, etiamsi tutore auctore testa- 
rnenium facere velit ; feinina vero post xii annww testamenti 
faciundi ius nanciicitiir. 

114, Igitur si (luaeramus an valeat testamentum, in])rimis 
advertere debemus an is (|ui id fec erit habuerit testamenti fac- 
tionem ; deinde si habuerit, requiremus an secundum iuris civilis 
regulam /rstatus sit ; exceplis militibus, ([ui/v/i' propter nimiam 
inperMvmy ut diximus, ([uomodo velint vcl (juomo^/c; /^^jyint, 
pennittitur testamentum (lu ere. 


Hadrian (as we stated al)ove also), allowed women to make a 
testament, even though they had not entered into a cocmpiw\ 
provided only they were above twelve years of age and made it 
with the authorization of their tutor; that is, (the senate ruled) 
that women not freed from tutda should so make their tes- 
taments*. 113. Women, therefore, seem to be in a better 
position than men ; for a male under fourteen years of age 
cannot make a testament, even though he desire to make it 
with the authorization of his tutor : but a woman obtains the 
right of making a testament after her twelfth year*. 

114. If then we are considering whether a testament be 
valid, we first ought to consider whether he who made it had 
testamenti f actio then, if he had it, we shall enquire whether 
he made the testament according to the ndes of the civil 
law : except in the case of soldiers, who, as we have stated, 
on a('count of their great want of legal knowledge, are allowed 
to make a testament as they will and as they can. » 

^ n n5<J. under a will ; 

* For the circumstances under (3) The legal capacity of being a 
which women are frecil from tutda witness to a will. 

set 1, 194. The phrase Is here u-sed in the 

* Ulpian, XX. n, 15. first iM^nse, All jx^rsons mi Jttm 

* /ViZaweii/i/tfzOV is used in three except dMicii ti. 15, in. 75) had 

Jnies : this testamenti Jartio, Persons not 

(1) The legal ]x>wer of making a mi juris might have it in the other 

will : two senses. 

(a) The legal power of taking 



Instiintion of heir. Bonorum possession 


^ 0 $ 


115. Non tamen, ut iure civili valedX testamentum, sufficit ea 
observatio quam supra expox/zimus de familiae vcnditione et dc 
testibus et de nuncui)ationibus. (116.) Ante omnia re(]uiren- 
dum est an institutio heredis sollemni more facta sit : nam 
aliter facta institutione nihil proficit familiam testatoris ita 
venire, testesrr ita a//hibere, aut niincupare testamentum, ut 
supra diximus. (117.) Sollemnis aiitem institutio haec est: 
rnvus HKRKS KSTO, sed et ilia iam conpro!)ata videtur: 
TiTiUM HKREDEM ESSE lUBEO. at ilia non est conprohata : 
TiTiUM HERKDEM ESSE VOID, sct ct illac a pleris(|ue inpro- 
batae sun/: heredem iNsriiro, item heredem eacio. 

118, Observandiim praeterea est, ut si mulier (piae in tutela 
sit faciat testamentum, tutor/s Mfiontate fac ere debeat : alio- 
(luin inutiliter iure civili testabitur. (119.) Praetor tamen, si 
se[)tem signis testium signalum sit testamentum, s(Tii)tis here- 
dibus sei'undum.labulas testamenti bonorum possessionem polli- 
cetur : et si nemo sit ad quern ab intestato iure legitimo perti' 

115. Hut to make a testament valid by the civil law, the 
ol)ser\anres which we have explained above as to the sale 
of the fiimilia and the witnesses and the mmeupations, are 
not sufficient. 116. Above all things, we must enquire 
whether the institution of the heir was maiie in solemn form : 
for if it have been made otherwise, it is of no avail for the 
famiHa of the testator to be sold, or to caill in witnesses, 
or to nuncupate the testament, in the manner wc have slated 
above. 1 17. The solemn fonn of institution is this: “Titius 
l)e heir.” But this also seems approved : 1 order Titius to 

be heir,” d’his, however, is not approved: “1 wish Titius 
to l)e heir.” I’hese, too. are generally disapproved : I 
institute heir,” and I make heir*.” 

1 18. We must further obsen e that if a woman who is in (ukla 
make a testament, she ought to make it with the authorisation 
of her tutor : otherwise she will make a testament invalid at the 
civil law*. 1 19. The Praetor, however, if the testament lie sealed 
with the seals of seven witnesses, promises to the written heirs 
[)Ossession of the property in accordance with the testament : 
and if there be no person to whom the inheritance belongs on 


' The form to he solemn must l#e statement. Ulpiin, XXI, 
im[>erative, not precative or a mere * ti. 112. 


Bofwrum possession 


to 6 


neat hereditas, vclut frater eodcm patre natus aut patruus aut 
fratris filius, ita potmint script! heredes retinere hereditatem. 
nam idem iuris cst et si alia ex causa testamentum non valeat, 
velut quod fainilia non venierit aut nuncupationis verba testator 
locutus non sit. (120.) Sed videamus an non^ etiamsi frater 
aut patruus extent, poliores scri|)tis heredibus habeantur. re* 
scri/to enim Imj)eratoris Antonini significatur, eos qui se- 
cundum tabulas testainenti non iiire factas bonorum posses- 
sionem petierint, i)ossc adversus eos qui ab intestato vindicant 
hereditatem defendere se per exceptionem doli mali. (121.) 
([uod sane (luidem ad masculorum testanienta pertinere certain 


intestacy by statutable right as a brother born from the same 
father, or a father’s brother, or a brother’s son, the written heirs 
will in such a ( ase retain the inheritance *'. 'I'hc rule is the same 
if the testament be invalid from other causes, as for instance, 
betaiise {he fa mi /ui has not been sold, or because the testator 
has n(»t spoken the words of nun^upalion^ 120. But let 
us lonsider whether or not, supposing a brother or fathers 
brother exist, they will lie considered to have a kuter title 
than the written heirs, for it is laid down in a rescript of the 
emperor Antoninus, that those who claim possession of goods 
in at'cordance with a testament not made in due form, can 
defend themselves by an exirpHo Joli mali^ ^^g^^inst those who 
claim the inheritance by intestacy^ 121. I'hat this (rescript) 


-by IcihhI 
on tl\c law of ihc I wclvc Tables, or 
sonu’ subsivjuenl h'x, 

* 11 . 11 ;^, I'lpian, XXI 11.6. The 
wonlini; liorc in ralhor loose : a /'a- 
mmttii /Vw.oe/' could not U* heir, 
fv>r the heir is maikcd out by law, 
suid it the Law dvd not u'cv)j;m/e a 
perM>n in that capauty. the ]^nci<»r\ 
Ijranl of kmorum was unalile 

to ^ivc him heirship, althoujjh it did 
give liuu the lH:ncfits of hcirTiip. 
Hence “hcreduatom'’ , should have 
iHxm “ns hereditarias," or “l>ona 
lentatorie** 

1 he KiHium law of inheritance 
was so very meagre, omiUmg for in- 
itance all refcamce to cognates ami 
the rights of cmand- 
children, that the praetors 


found tiiemsclvcs obliged to supple- 
ment the law by these grants of bo- 
norum posSi'isu\ whereby they sSome- 
times prcvenltMl an inheritance lie- 
coming owner less, and in other ca.«c> 
left tile li.aie name of heir to the inn- 
son marked out by law, but gave the 
practical benetiis of the succession to 
one more justly entitled cither on 
natural gismnds, as lor instance liy 
relationship, or on account of the 
evpressevi wish of the testator, when 
the testator did not |>ass over some 
])erson on v\ hose appointment the bw 
msistel. 

* See on this point I). 37. 11, 1. 
8, where several cases of this uature 
arc exatninctl 

♦ IV. i» 5 , 116, 

• The niles about pmUri^ (see 



Praeierition of a suus 
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cst , Item ad feminarum quae icleo //on utiliy^r tesiaui/r sunt, 
([uod verbi gratia familiam non vendiderint aiit nuncupationis 


verlu locutae non sint : an autem et ad ea testamenta fcinina- 
rum quae sine tutoris auctoritatc fecerint hacc constitiitio ])er- 
tineat, vidcbimus. (122.) Loquimur auleni de his scilicet 
feminis quae non in legitima parcntiiim aut patronorum tulcla 
sunt, sed de his ()uae alterius generis tutored: habent, ()ui etiam 
inviti cogunlur auctores fieri : alioejuin pareiUem et patronum 
sine aucloriute eiiis facto testamento non suininoveri palam est. 

123. Item iiuifilium in potentate haliet curare debet, ut eum 
vcl h^redem instituat \c\ noininatim exheredel ; aliociuin si 
eum silentio praeterierit, inutiliter testabitur : adco quitiem, ut 
nostri praeceptores cxisliment, ctiamsi vivo patre filius de- 
functus sit, neminem heredem ex eo lestaiuento existere posse, 


applies to testaments of men is ( crtain : also to those of 
women who have made an invalid testament, be('ause, for 
instance, they have not sold ihvir Juoii/uj^ or have not spoken 
the words of nuncupation; but nhether the constitution also 
applies to those wills of women which they have made with' 
out authorization of the tutor, is a matter for us to consider. 
122. But we are s|)eaking about those women, of course, 
who are not in the Iri^iitma of jiarents or patrons, but 
who have tutors of another kind, who are compelled to 
authorize even against their will : that in the other c^ase, a 
parent or a patron cannot be set aside by a testament made 
without his authorization is plain'. 

123. Likewise, he who has a son in his potestasy must take 
care either to appoint him heir or to disinherit him by name*: 
otherwise, if he pass him over in silence, the testament will be 
void : so that, according to the opinion of our authorities, 
even if the son die in the lifetime of the father, no heir can 
exist under that testament, that is, because the institution 


{ 123 ct seoq.) (Id not apply to any 
but desccDuants, so that the written 
heirs arc preferred to a brother or 
father's brother. Under Justinian’s 
IcgisUtkm, however, the liroihcr 
sometimes could wrest the possession 
from them. Just. Inst. 11. iti. i. 

^ This paragraph is an answer to 
the question implied in “vidcbimus” 


at the end of J lai. The testament^; 
of women under fiduciary tutun* will 
W supported by the praetor’s grant of 
hti&rum p0mssio secundum iabulai, 
but not those of women in tuUU 
Icgiiima. Sec I. \<)i* 

* UJpian, XXII. and Cic. 

De OraiorCy 1. 38 apud fincm. 



Pradcrition and attachment 


io8 


scilicet quia st|tim ab initio non constiterit institutio. sed 
diversae scholae auctores, siquidem fili//j mortis paths tempore 
vivat, sane im[)edimento eum esse scriptis heredibus et ilium 
ab intestate heredem fieri confitentur : si vero ante mortem 
paths interc'cptus sit, posse ex testamento hered//a/em adiri 
putant, nullo iam filio impedimento; quia scilicet existimant 
non statim ab initio inutiliter fieri testamentum filio praeterito. 
(124.) Ceteras vero liberorum personas si praeterierit testator, 
valet testamentum. praeteritae istae personae scriptis heredibus 
in [)artem ad/wr/////; si sui instituii sint in virilem ; si extranei, 
in dimidiam. id est si ([iiis tres verbi gratia filios heredes insti- 
tuerit et filiam praeterierit, filia adcrescendo pro quarta parte 
fit heres ; \)/acuit cnim cam tuendam esse pro ea parity qxiia tiiam 
ah intesiato cam partem habitura esset. at si extran^ros ilh' 
heredes instituerit et filiam praeterierit, filia adcrescendo ex 
dimidia parte fit heres. Quae de filia diximus, eadem d 


was invalid from the very beginning. But the authors of the 
opposite sc hool admit that if the son be alive at the time of 
the fiuher’s death he undoubtedly stands in the way of the 
written heirs, and becomes heir by intestacy ; but they think 
that if he die before the death of his father, the inheritance 
can be entered ui)on in accordance with the testament, the 
son being now no hindrance : that is, because they think that 
when a son is passed over, the testament is not invalid from 
the very beginning. 124. But if the testator pass over other 
classes of descendants, the testament stands good. These 
persons so passed over attach themselves to the written heirs 
lor a portion ; for a proportionate share, if sui heredes have 
appointed heirs': for a half, if strangers have been aj)- 
pointed* Tluil is, if a man have, for example, instituted three 
sons as heirs and ])asscd over a daughter, the daughter by 
attachment becomes heir to oneTourih : for it has been 
settled that she is to be protected to this extent, because she 
would also have had that amount by intestacy. But if the 
man have instituted strangers as heirs and passed over a 
daughter, the daughter by attachment becomes heir to one- 
half. All that we have said as to a daughter w^e shall consider 


* u, 156, Ulp. xxu. 17. 



Possessm of mmn. Contra iabuttu. 109 

omnibus lil)erorum personis, sir^e masculini 
feminini sexiis, dicta intellegemus. (125.) Quid ergo est? 
licet feminz^ secundum ea quiu diximus scriptis heredibiis dimi* 
diam |)artem \zntum detrahani, tamen Praetor eis contra tabulas 
bonorum possessionem promittit, qua ratione extranei heredes 
a tota hereditate repclluntur : et efficeretur &7ne per ham 
bononim possessiowc;//, ut nihil inter femiwas et masculos inter- 
esset; (126.) nuper imperator Antoninus significavit re- 
s('ri/io sujj non plus naneixei feminas per bononim posses* 
sionem, (juam (jiiod iiirc adcrescendi consequerentur. (piod in 
emanripatis (eminis similiter obtinct^ scilicet ut quod adcrescendi 
Hire habiturjc cssent, s\ xujc fuissent, id ipsum eliam per bono- 
rum possessionem habeant. (127.) Sed si qui/Zew filius a patre 
exheredetur, norninatim ex//cmlari ante jiotest 


to be also said of a grandson and all classes of descendants, 
whether of the male or female sex. 125. What means this 


then? Although women, according to what we have s^iid, take 
away only one half from the written heirs, yet the Ihaetor 
promises them possession of all the goods in spite of the testa- 
ment, by whi('h means the stranger heirs are debarred from 
the entire inheritance : and through this ])Ossession of goods, 
the effect would be that no difference would exist l)etween 


men and women. 126. But lately the Kmperor Antoninus has 
decided by a resc ript that women who are suae heredes^ are to 
obtain no more by possession of goods than they w'ould obtain 
by right of attachment'. A rule which apjdies in like manner 
to emancipated women, so that they are to have by possession 
of goods exactly what they w'ould have had by right of at- 
tachment if they had l)een suae heredes, 127. But if a 
son be disinherited by a father, he must be disinherited by 
name* A man is considered to be disinherited by name, 


* “That they arc to have no more 
t)y the anl of the praetor than U given 
to them by the jusctviiel' < f. i hm* 
philus, ir. 13. 3.* These points ami 
the amending rcKripi of Antoninus 
arc noticed at considerable length in 
the Code 6. ^8. 4^ and we perceive 
that the matter still gave rise to con- 
troversy even in Justinian’s time. 
That emperor effected a final sciUe* 


ment of the dispute i>y a rescript of 
the dale 531 A.i>. 

* hocking propr>s<*s to c'ontinuc the 
passage “ before the ap|K>intment of 
the heir {/. /. in a |)art of tlie will 
preceding the appointment of heir), 
or in the midst of tlie appointments 
of tlte heirs (if there be several), liut 
he cannot in any case be (iisinherited 
by a general clause (m/rr 



no 


Disherison of sui hcrcdcs. 


exheredarl nominatim autem exhereclari videtiir sive ita exhere- 
detur: titivs nuus meus exheres esto^ sive ita: filivr 
MEUS KXHKRKS KSTO, non adiccto proprio nomine. (128.) 
Masculorum rr/rrorum personae vel feminini scxiis aut nomi- 
natim (xhcrcdari fossunt^ aut inter cctcros^ velut hoc modo: 
c ETERI exheredes SEXTO: quae verba post instiiutionm here- 
(lum adk'i sole;i/. sed haec ita sunt iurc civili. (129.) Nam 
Praetor omnes virilis sexus, tarn filios quam cctcros^ id est 
nepotes ([uoque et \i\mepotcs nominatim exheredari iubet^ femi- 
nini vero inter ccieros : qui nisifuerint ita rarZ/rrcdati, promittit 
eis contra tabn/as bonorum possessionem, (130.) Postumi quo- 
quc liheri vel hcredcs institui debent vel exheredari. (13 1.) Kt 
in eo par omnium condicio est^ quod ct in filio postumo et in quo- 
lihet ex eeteris hberis, sive feminini sexus she masculini^ praeterito^ 
valet quidem tedamentum^ sed postea ades^natione postumi sive 


if he be cillier disinlierited in these words : “ Pe my son, 'riiius, 
disinherited;” or in these: “ l)e my son disinherited,” without 
the addition of his proi)er name. 128. Other males or any 
females may be disinherited either by name or in a general 
clause, for ii^stance thus : “ lie all otliers disinherited P wonls 
which are usually added after the institution of the heirs. But 
those tlungs arc so by the ri\il law only. 129. For the 


Praetor oulers all of the male sex, both sons and others, i.e. 
grandsons also and greal-^u-andsons, to be disinherited In 
name, but women by a general clause : and if they be not thus 
disinherited, he |)romises them possession of the gootis contrary 
to the teslameiu. 130. Posthumous desccnflants also must 
either be appointed heirs or disinherited. 131.’ And in 
this respect the ( ondiiion of all of them is tlie same, that 
when a p(t^ihiimuus son or any other descendant, whether 
male or Icnule, is passed over, the testament is still valid, but 


The meaning of ihe hst sentence is 
that Iw mu>t he name<l ; no general 
proviso, such as ^’caeteri exheredes 
snnto,” will suffice to bar him. 

We mav here remark that the dlx- 

V 

Inheriting of sons or descemlants v as 
not allowed to a testator unless he 
had good cause for setting them 
aside In many c.i^cs (set* Just. 


11, 18) children so di^inhentcd conM 
bring the qfterda impu km tcstanie^ti, 
** complamt of the will not being in 
acconlancc with natural affection,” 
and have it annollcrl, 

* A considerable portion of the 
MS. is lost at this point, and i jji 
—134 are »nppli«l from Justinian s 
InHituta, See I’lpUn, xxih :i, u. 



Dishmm ef postumi tu 


postmae rumpitur^ d ea rationc totum tnfirmaiur: st 

my/ier ex qua posUimus aut poduma sptrahtur aborium farrit, 
nihil impcdimcnio cst scriptis hercJihus aJ h(rrMUUm aJatfulur;i 
(132.) Sid fminini quidm srxus postumtu rcl nomindlim vtt 
intir cdem cxhmdari solcnt. dum tamni si inftr cdcros ( xhar^ 


dmtuf\ illiquid ris l(^;t1ui\ ne vtdtanfur per oblivionm prudmliu 
rssr: masados rw pthtumos, id csi Jihum ct ddneeps^ placuit mm 


aliiermU exhmdarh nisi nominatimexhmdtniur, Iuh' sciliid 


QUU'VM^ni. St mi nnrs ursnrs nim/r, hXHuius 
(133.) Posiumorum A*(V sunt d hi qui in sui hmdis locum s 
dendo quasi ihli^masccndo fiunt patenitbus sui hcrcdcs, ut car si 
filtum (t cx CO nepoiem neptemve tn potes/ate halram^ quta jVius 
padu pracccdit^ ts solus iiita sui hendis habet, quamvis nrpos 
quoque ci nepiis ex co m cadem potest ate sint ; sed si fthus mens 


is made void sul)SC(iiR'ntly by the apiafioid of the I'O'^lluiinoiis 
son or daughter, and thus becomes iiUerly inoperative*. And 
therefore, if a woman, from wluun a posiluimous son or 
daughter is expected, miscarry, tiiere ^ nothing to prevent tlie 
written heirs from entering on the mluTiiame, 132. Postliu 


mous females may be disinherilcd cither by name or in a 
general clause; provided only that if they be disinherited by 
a general clause, something be left them as a legat y, that they 
may not seem |»assed over through forgetfulness, JUil it has 
lieen ruled that posthumous males^ i.c. a son, iVc., cannot U* 


duly disinherited exc eja they be disinlu riltd by name, that is, 
in this manner, “ Whatever son shall k* born to me, let him 


be disinherited/’ 133. Those are rec koned as posthumous 
children, wdto, liy sue (ceding into the place of a suits hens, 
become heirs to their ascendants by quashapiatton, h’or in* 
stance, if any man have in his potesias a son and a grandson 
or granddaughter by him, the son alone has the rights of suus 
hens, kcause he is prior in degree, although the grandson 
also and granddaughter by him arc in the same potestas: but 


^ aptaiio Is merely meant the 
fact of bcajming an apiaiuu vv hith 
might be cither by birth or .niojjtion, 
or, xs in the present case, Iw toncep- 
lion, for when there is a lonubium 
the child follows his fathers condi- 
tion and his rights vest at the time 


of conception (i. 89). Therefore the 
te^tator } asses over a runs hem, as 
the child’ii rights extend back inU 
the testator’s lifetime. 

* Sec Ulp. XXin, 3 ; Cic. t)e 
Oratore, !, 57, and Pro Caecm. c. 

* 5 - 



1 1 2 Diskrison of guasi-agnates and emancipated children. 


me vivo moriatur^ aut qualibet ratwne exeat de potestate mea^ 
incipit nepos ncpihve in eius locum mccedere^ et ej) modo iura 
suorum heredum quasi ad^natione nancisci, (134*) Ne ergo eo 
modo rumpat tnihi testamcntum^ sicui ipsum filium vcl kredem 
inslitucre vcl cxhercdarc nominatim debco^ ne non iure faciant 
kstamcniumy ita ct ncpotcm neptemve ex co necesse est mihi vel 
hcrcdem instil acre vcl cxhercdarc ^ ne forte ^ me vivo filio mortuo^ 
SHCCcdcndo in locum eius nepos neptisve (]uasi adgnatione rumpat 
.* idque lege lunia Velleia provisum est; qua simul 
eavetur^ ut illi tanquam postumi^ id est virilis sexus nominatim, 
feminini vel nominatim vel inter ceteros exheredentur, dum 
lamen iis (jui inter ceteros exheredantiir aliquid legetur, 

135. Amancipatos libeno* \ure civili neque heredes instituere 
neque cxhercdarc necesse cst^ quia non sunt sui heredes. sed 
Praetor omnes, tain feminini (juam inasculini sexus, si heredes 


non instituantur, exheredari iiibet, virilis sexus film et uUcriork 


if my son die in my lifetime, or depart from my potestas by 
any means, the grandson or granddaughter at once succeeds 
into his place, and so obtains the rights of a suns heres by quasi- 
agnation, 134. Therefore, to prevent him or her from thus 
making my testament void, it is necessary for me to appoint as 
heir or disinherit the grandson or granddaughter by my son, 
just as I ought to appoint as heir or disinherit by name the son 
himself to prevent me from making an illegal testament : lest, 
])erchance, if my son die in my lifetime, the grandson or grand- 
daughter by succeeding into his place should make void my 
testament l»y the quasi agnation : and this is [irovided by the 
Lex Junia Velleia*: wherein there is also a direction, that 
these ipiasi agnates are to be disinherited in the same way 
as postJuimous children, i.e. males by name, females either by 
name or in a general clause, provided only tlut some legacy 
be left to those disinherited in a general clause. 

135. Ac cording to the civil law it is not necessary either to 
appoint as heirs or disinherit emancipated children, because they 
are not sui heredes. Hut the IVaetor orders all, both males and 
females, to Ik* disinherited, if they be not instituted heirs, 
sons and more remote descendants of the male sex by name, 


* Passed A.D. 10. 




Rdatm ef a^pted (kUira b their parteUs. IIJ 


nminatim^ ftminini vero inter cetcros* iiir<i*/si nctjuc 
heredes inslituti fuerint* neque Ua^ ut sui)ra diximus, cxherc* 
dati^ Praetor promittit eis contra labulas Unorum [Kisses* 
sioncm. (135a.) In potestate iiatr^* comututo, (jui inde nati 
simt, ncc in arcipientla hnorum p^ss^ssmt pair/ emeurrunt qui 
cos in poiestitc hakre ; aut si petitur, non imi>eira/mtfr. 
nanuju/? per //xnm paircjw sum prM/^etur, net: cliffcru^t mm- 
apau et sui, 

136. quamiliu tenentur in adoptionem, naturalium 

loco sunt : ernancipaii vero a pairc adoptive neque iure civili, 
netjuc <|uo<l ad edictum Practoris [lertinct, iuter liheros nume 
raniur. (137 ) qua rationc accidit, ut cx diverso, (piod ad 
naturalem parentem pertinet, <iuamdiu (|uidcm sint in adtiptiva 
farniha* exlranconun nuinoro halKMntur. cum vno mf///t7pati 
fuennt ah adoptivo patn, tunc iucipiant in c*a t ausa esse tp a 
Unuri essent, si ab i]>so naturali patre cmancipati fuissent. 


dcscentlants of the female sex in a general clause But if 
ihev be neither instituted heirs, no; (lisinherile<l in the manner 
we have stated above, the Praetor promises them possession 
of the gcxKls t'ontrary to the testament. 135 a. 'I'he (hddren 
of a father subject to pi^kstas do not take a possession of g(X)(ls 
(oncurrentlv ^silh their father, if he <an have them in his 


potestas: and if they put in a t laiin it wdl not be allowed. 
Fur they are barred by their father himself, and whether they 


lie cmanci[)ated or be sut hcrcdcs makes no differentx^*. 


136. A<loi ted children, so long as they are held in adop- 
tion, are in the place of actual children : but when emanci- 


pated by their adoptive father, they are not acc ounted as hii 

(hildren either by the civil l.iw or by the provisions of th: 

Praetors edict. 137. From which principle it follows, on 
the other hand, that iti respect of their actual father they are 
considered in the light of strangers .so long as they are in the 
adoptive family. But when thc^y have liecn emancipated by 
the adoptive father, they begin to be in the position in which 

they would have been, if einancifiated by the actual father 

himself*. 


* Ulpian, XXII. 13. 

* Since the faihcr can have them 
in his potestat, It hai to be explaiiie<l 
how they can be ematuipaSu it 


should be noticed that Huschke U 
simngly inclined to leave out iho 
passage as a corrupt interpolation. 

* llierefore the praetor will grant 
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1 14 JnvaJidatim of testaments by quasi-agnation. 


138. Si quis post factum testamentum adoptaverit sibi filium, 
aut per populum eum qui sui iuris est, aut per Praetorem eum 
qui in potestate jjarentis fuerit, oranimodo testamentum eius 
rumpitur quasi adgnatione sui heredis. (139*) Idem iuris est si 
cui post factum testamentum uxor in manum conveniat, vel 
quae in manu fuit nubat : nam eo modi? filiae loco esse incipit 
ct quasi siia est (140.) Nec prodest s/ve haer, sm ille qui 
adoptatiis est, in co testamento sit instit///us institutave. nam 
dc exhcredatione cius supervacf^/mi videtur quaerere, cum testa- 
menti fariundi /nnporc suorum heredum numero non fueri/. 
(141.) Filius ()uo(iue (jui ex prima secundave maiicipatione 
manumittitur, (juia revertitur in potcstatem patriam, rumpit 


138. If any man, after making a testament, adopt a son, 
either one wlio is sui juris by authority of the populus, or one who 
is in the poicstus of an ascentlant by authority of the Praetor \ 
his testament is in all aises invalidated by this (]uasi-agnation 
of a suus lures, 139. 'Fhc rule is the same if a man tike 
a wife in niiwus after making a testament, or if a woman 
already in his vmnus be married to him : for in this w'ay she 
begins to be in the |)laee of a daughter*, and is a quasi sua 
hem. 140. Nor does it matter if such a woman, or a man 
who is adopted, be instituted heir in that testament. For as 
to disinheriting, it is superfluous to make emjuiry, since at 
the time the testament was made they w’ere not of the class 
of sui hcreii(s\ 14 1 A son also who is manumitted after 
a first or second mancii)ation\ invalidates a testament pre- 
viously made, since he returns into his father’s pokstas. Nor 


them fxitsmu' huorum of the goods 
of tho actual father, 'I he whole of 
the regulations as to the claims of 
adoptcHl children on their actual and 
ndojUivc parents were changcsl by 
Justinian, whose new system will be 
louml in /mf. it. 1 j. 5 ; 1. n. 5. 

^ I. 9^ 99- 

• i. 115 K 

* If they l>c already instituted in 
the testament it must be as ra/ruwW 
tml not as sm ket^s. Therefore 
there is a quasi-agnation ail the 
same, there having been no recogni- 
tion them in their present charac* 


ter, in fact such recognition having 
l)eeu imjxissible. “As to disinhe- 
riting,*’ fiaius says, “there is no 
need to make enquiry,'* for as they 
were not sui hereties at the time the 
testament was made there was no 
need to mention them at all. It is 
the subsequent quosl-ugnation which 
in\alidates the testament, not the 
fact of their l)eitig nametl or not 
name<l m it, for if named, they must 
have been named in another cha* 
racter* 


Imtiidaim ^ kstawmis hy fuasMptatim iij 


ante (actum testamcntum. ncc prodcst si in co tcstamcnto hcrcs 
institutus vel exhcredatus fucrit (142.) Simile ius olim fuit in 
fius persona cuius nomine ex senatusconsulto erroris causa 
pro^atur, quia forte ex peregrina vel Latina, quae per errorem 
(|uasi civis Romana uxor clucta esset, natus esset. nam sive 
heres institutus csset a parentc sive exhcredatus, sivc vivo patre 
i’ausa probaU sive post mortem eius, omnimodo quasi adgna* 
tionc nimpehat testamentum. (m ) Nunc vero ex novo 
scnatusconsulto quod auctorc divo Hadriano fiirtum est, si 
c|uidcm vivo patre causa prolutur, acipic ut olim omnimodo 
nimpit testamentum : si vero post mortem patris, pn/ctcritus 
(luidcm nimpil testamentum, si vero heres in eo srriptus est vel 
exhcredatus, non rumpit testamentum ; nc scilicet diligentcr 
firta icstamcnta rcs< inderentur nf /cwj>ore fuv renovari non 
]>ossent 

144, Posteriorc quoque testamento (juo<l iure fartuw /mit 
su|»cnu.s rumpilur. nec interest an cxlilcrit aliqiiis ex eo hcrcs, 


docs it matter if he have been instituted heir or disinherited in 
that testament 142, 'Phere was formerly a like rule in re^- 
lation to a person with regard to whom a cause of error was 
proved in accordance with the U'causc, for 

instance, he had l)ecn l>orn from a foreign or Lilin woman, 
who had been married by mistake, under the impression that 
she was a Roman dii/en’. For whether he had been instb 
tuted heir Iw his ascendant or disinherited, and whether cause 
had been proved during the lifetime of his father or after his 
death, in all cases he invalidated the testament by his quasi- 
agnation. 143. liui now, according to a new senatusanh 
sultum whic h was made at the instance of the late Emperor 
Hadrian, if cause be proved in the lifetime of the father, he 
(the son) invalidates the testament just as formerly : but if 
it be proved after the death of the father, he invalidates the 
testament in exse he be passed over, but does not invalidate 
it in case he be appointed heir or disinherited therein : ob- 
viously, this is to prevent testaments carefully made from being 
set aside at a time when they cannot l)e rc-cxccutcd. 

14^ By a testament of later date duly made one of earlier 
date is invalidated And it matters not whether any one be- 



Invalidatm hy subsegumt ttstament, 


an non extiterit : hoc enim solum spectatur, an existere potu- 
erit. ideoque si quis ex posteriore testamento quod iure factum 
c$t, aut noluerit heres esse, aut vivo testatore, aut post mortem 
cius antequara hereditatem adiret decesserit, aut per crrtionem 
exclusus fuerit, aut condicione sub qua heres institutus est 
defectus sit, aut propter caclibatum ex lege lulia summotus 
fuerit ab hereditate: quibus casibus jiaterfamilias intestatus 
moritur ; nam et prius testamentura non valet, ruptum a poste- 
riore, et postcrius ac(iue nullas vires lubct, cum ex eo nemo 
heres cxtiterit. 

145. Alio quo(iue modo testanienta iure facta infimiantur, 
velut am is (pii fecerit testamcntum capite diminutus sit quod 
quil)us inodis accitlat, primo commentario relatum esL (146.) 
Hoc autem casu ///rita fieri testamenta dicemus, cum alioquin 
et (juac rumpuntur inrita fiant ; et quae statim ab initio non iure 
flint inrita sunt ; sed et ea quae iure facta sunt et postea propter 


come heir under the second testament or not: for the only point 
regarded is whether any one could have become heir, 'i'here- 
fore if any one appointeil under the later and duly made testa- 
ment, either refuse to be heir, or die in the lifetime of the 
testator, or after his death but before entry on the inheritance, 
or be excluded by cretio\ or fail to fulfil some condition under 
which he was instituted heir, or be debarred from the inhe- 
ritance by the Lex Julia by reason of celibacy': in all these 
cases the paterfamilias dies intestate, for the earlier testament 
is void, being invalidated by the later one : and the later one 
is equally without force, since no one liecoraes heir under it. 

145. 'I'estaments duly made are invaliiiated in another way, 
for instance, if the maker of the testament suffer capitis dimi- 
nutw. In what ways this conws to pass has been explained 
in the first (.'ommentary*. 146. But in this case we shall 
say that the testaments become ine/ectual, although, on the 
other hand, those which are invalidateil are also ineffectual, 
and those which are illegally made from the very b^inning 
are ineffectual: and llwse too which have been duly made, 

* II. ifi8. 

* II. III. This sentence has no a^Kdosis ; for quihu we most read iis 

to dose it. 1 1 , 



konmm. 


Ilf 

r dimintdwm inrita fiunt^ possum nihilominus nipta dicu 
sed quia sane commoclins erat singulas causas singulis api)clla- 
tionil)us distingui, ideo quaedam non iure fieri dicuntur, quac^ 
dam iure facta rurapi, vel inrita fieri 

147. Non tamen ]>er omnia inutilia sunt ea testamenta, quae 
vel ab initio non iure facta sunt, vcl iure facu posiea inrita 
facta ayxt rupta sunt nam si septem testium signis signata sint 
testanicnta, potest scriptus heres secundum tabulas bonorum 
possessionem i)etere, si modo dcfunctus testator et civis 
Romanus et suae potestatis mortis tempore fuerit *. nam si ideo 
inrilum fu leslamcnlum, (juod postea ( ivitatem vcl etiam liber* 
tatem testator amisit, <;ut is in adoplionem se dedit r/ mortis 
tempore in adoptivi pairis potcslate fuit, non potest scriptus 
heres secundum tabulas Injiiorum possessionem jxuerc. (148.) 
Qtfi iUitm scaundum tabulas tc>tamenti, <|uac aut statirn ab 
initio non iure f.utac sini, aut iure fadac postea rujitac vcl 

ami afterwards become Incffedual through capitis diminuth^ 
might ju-it ns well be called invaMated. Ihit ns it is plainly 
more (‘onveuient to distinguish particular cases by particular 
names, therefore some arc said to U* made illegally, others 
to l>e invalidated after being legally made, or to become 
incfiectual*. 

147. Those testaments, however, arc not altogether \'alue^ 
less which either ha\e been made illegally at the outset, or 
though made legally, have afterwards l)ccome ineffeclual or 
been invalidated. Tor if testaments l»e sealed with the seaU 
of seven witnesses, the wTittcn heir can claim possession of the 
goods in accordance with the testament, provided only the 
deceased tesuiror was a Roman edti/xm and sui juris at the 
time of hijs death : for if the testament be ineffectual iK’causc 
the testator subsequently lost citi/^enship or lilxirty as well, 
or because he gave himself in adoption and at the time of his 
death was in the potesias of the adojitive father, then the 
written heir cannot claim possession of tlie goods in accord- 
ance wath the testament 148. Now those who receive f)Os- 
smion of the goods in accordance with a testament which 
cither was illegally made from the very beginning, or though 
legally nude, aJfteiw^rds became ineffectual or invalidated, if 


* See Appendix (E), 



Cum re and sine re. 


u% 

inritac crunt, bonorum possessionem accipiunt, si mode possunt 
hereditatera optinere, habebunt bonorum possessionem cum re : 
si vero ab ;is avocari hereditas potest, habebunt bonorum pos- 
sessionem sine re. ( 1 49.) Nam si quis heres iure civili institutus 
sit vel ex primo vel ex {)osteriare testamento, vel ab intestate iure 
legitimo heres sit, is ix)test ab /is hereditatem ar^ocare. si vero 
nemo sit alius iure civili heres, ipsi retinere hereditatem pos* 
sunt, si possident^ ant \tUcn\ici\m adversus e^?s habent i\ui b<ma 

only they can obtain the inheritance, will have the possession 
of the goods with Ixinefit (cum rc ) : but if the inheritance can 
be wrested from them, they w*ill have the possession of the 
goods without benefit (sine re)\ 149. For if any one have 
been instituted heir according to the civil law either in a 
former or a latter testament, or be heir on intestacy by statute 
law, he can wrest the inheritance from them*. But if there 
be no other person heir by the civil law, they may retain 
the inlicritance themselves, if they be in possession of it, 
or they have an interdict for the pur])Ose of acquiring the 


* ]\ may very well happen that 
one man hem accordini; to the 
civil law\ and another Ivnorum pos- 
sessm^ according to the praetor’s edict. 
I'or example, sup[H)sc a man to have 
only cmc sou, wlmm he has emanci- 
j^ated: and also suppose a brother 
be his nearest a^^nate, or suppose 
him to ap|K>itu a lestaincnlary heir : 
the brother or the >vrmcn heir is 
heret^ but the J’raetor will tjrant bsh 
HorutH p\nsmu> to the son : hence 
the hetejitijs is sttie ;r, the hotiorutn 
posstssto is eum rc (See § 135). 
Again the Traeior allowed only a 
limited time for heirs, whether smpti 
or oh inUsidio, to apply to him for 
honprvm possessto twhidi it was an 
advantage to have in addition to 
hertduas because the Interdict Quo- 
rum Bonorum tiv. 1 44) was attached 
to it), and if they failed to apply 
within the time, the kmmtm posm- 
m would be panted to applicants of 
the class which came next in order 
of successiim, if it were a case of imes- 
lacy, or to the heirs ah tnksta^o in 
the case of neglect of application on 


the part of a written heir : but still 
m sudi a case the heir having merely 
omitted to secure an additional ad- 
vantage, and not having forfeited his 
claim under the civil law, could hold 
the inhenlauce against the kmntm 
% and so in this case the hcrC' 
was eum re and the kuorum 
was sine n. See m. 36; 
Ulpvan, XXVI u. 13. 

* In §§ 148, J40 the two sejwatc 
cases of a first will or a second will 
being void at civil law, and knorum 
possessio nevertheless granted under 
it, are taken together, and hence a 
slight confusion. In § j 49 the solu- 
tion of the legal difficulty is pven : 
vii. that if the void will lie a second 
one, the heir under a valid first will 
has hereditas eum re: if the invalid 
will be the first, it is through the fact 
of there being a second tliat it is void, 
therefore the heir under the second 
has the hereditas eum re: if there be 
but one will and that void, the here- 
ditas turn re goes to the heir on an 
intestacy. 



7%ne dnssa heirs. 


i^ssidoiimrum hmum a^M^iscendae p&ssessmis msa, inknium 
tamen, qmstqnam Ustammlo iure civili /V/jf/iAi/us, vd legitimus 
quoque kms ii/, primes %cx\pti halnnitur, vclut si itsUmmhtm 
irf/o non lure factum sit au/ ({uod familia non venierit, aut nun« 
cupationis verba tesutor locutus non sit. (150.) A/ia aiusd^ 
est cornm^ (\ui herede mm exfank bona possedmn/^ nec tamrn a 
Pradore bonorum possessionem acceperint: ctiam hi possessures 
ianvn res olim optinebant ank le^^m luHam^ qwa lege bona 
cadura fiunt ct ad pojKdum deferri iubentur, si defunrlo nemo 
successor extiterit, (151.) — potest, ut iurc facta teslamenta 

infinne;//ur apparct pos.v - 

testator eius — — 

i^jfc \aleat (|ui — •*— 

talmlas testam/'///; [2 lin,\ (]uidcm — si tpiis ab \tUestah 

bonorum pos.sc>Moncm petieri/ (j //;/.] perveniat hcrcdilas, 
ct hoc ita rrs(Tipto Impcratoris Antonini signifu antur. 

152. Hcredes autem aut netcssarii du unlur aut sui et neces* 
sarii aut extranei. 


possession of the goods against those who possess them. 
Sometimes, however, although there be an heir instituted in 
(another) testament acconling to the civil law, or a statutaldc 
heir‘, yet the written heirs arc allowed to [ircvail, for instance, 
if the point wherein the testament is unduly made l>c that the 
Jamilta has not been sold, or that the testator has not S|)r)U*n 
the words of nuncupation. 150. The case is different with 
those who hold pos^^'ssion of goods, when no one becomes 
heir, and yet have nut receivetl from the Praetor a grant of 
the possession*: yet even these possessors in olden times, 
before the I>cx Juba, used to obtain the property, but by that 
bw such goods kTomc eaduca* (lapses) and arc ordered to be 
made over to the populus^ if no one become successor to the 

dead man. 15^ 

152, Heirs are called either necessarily or sui it necessaniy 
or extranei 


^ Tliat is an heir a/f intalato^ probably there is here no reference 
pointed out by the jus (htle. The to this distinction. UIp. xxviii. 7, 
term technically means an heir who * li. 51—58. 
is not a suusy but an apuitys* But * Sec Ulpian, xvii. i, 1; xxviii. 7, 



jio Hmda nmsariu 

153, Necessarius heres est servus cura libertate heres insti- 
tutus ; ideo sic appellatus, quia, sive velit sive nolit, omnimodo 
post mortem testatoris protinus liber et heres esl (154-) Unde 
(jui fiicultates suas siispectas habet, solet servum primo aut 
secundo vel etiam ulteriore gradu liberum et heredem insti- 
lucrc, lit si creditoribus satis non fiat, potius huius heredis 
(|uam ijisius testatoris bona vencant, id est ut ignominia quae 
acc/dit ex venditione bonorum hunc potius heredem quam 
ipsum testatorem eontingat ; quamquam aput F//fidium Sabino 
[daceat eximendum eiim esse ignominia, quia non suo vitio, 
sed necessitate iuris bonorum venditionem pateretur: sed alio 
Hire utimur. (155.) I'ro hoc tamen incommodo illu^ ei com- 
modiim jjraestalur, ut ea (juae post mortem patroni sibi ad- 
(juisierit, sive ante bonorum venditionem sive postea, ipsi 


153, A necessary heir is a slave instituted with a grant of 
I berty : so called from the fad that whether he desire it or 
not, he is in all cases free and heir at once on the death of 
ihe testator. 154. Therefore a man who suspects himself 
to be insolvent generally appoints a slave free and heir in the 
first, second, or even some more remote place*, so that if the 
creditors cannot be paid in full the goods may be sold as 
those of this heir rather than of himself: that is to say, that 
the disgrace arising from the sale of the goods may fall ujion 
this heir rather than the testator himself: although Sabinus, 
according to Fufulius*, thinks the slave should be exempted 
from disgrace, bcaaiisc he suffers the sale not from fault of 
his own, but from rc(|iiirement of the law : but we hold to 
the contrary rule. 155. In return, however, for this dis- 
advantage, there is allowed to him the advantage that what- 
ever he K'ljuires for himself after the death of his patron, 
whether before the sale of the goods or after, is reserved for 
himself*. And although the goods when sold only pay a part 


^ ir. 174. 

• TIm? phrase “Sabino aput Fu’ 
fKlrum’* is an ambiguous one. As Fu- 
fidius probably livcii aWt A.n. 166, 
and Sabinus wc know w^s consul m 
A JX the translation in our text is 
juitifiabW ; but there have l>een com- 
mentators who a'nder it “Sabinus 
in i commentate on Fufidius/* thus 


making Fufidius the earlier writer of 
the two. Passages where apud is 
used in each of these sen»ics arc cob 
Icclecl in Smith’s Dkl Rman and 
Greek hk^^apky and in 

the article on Ferox, Urscius q. v. 

• This is called Ihe henefiemm u* 
p^tratimii by later vrilers. 



Hcrtdts sui et ntcessarii. 


reserventur. et quamvis pro /ortione bona venierint, itenim ex 
hereditaria causa bona eius non venient, nisi si quirf ci ex 
hereditaria causa fuerit adquisitum, velut si latinus ad(iuisicrit, 
locupletior factus sit ; cum ceterorum hominum quorum bona 
venierint pro portione, si quid postea adquirant, ctiam saepius 
eorum bona veniri solent. 

156. Sui autem ^t necessarii heredes sunt velut filius filiave, 
ncpos neptisve ex filio, deinceps ce/cri, qui modo in ])otcstatc 
morientis fuerunt. sed uti nepos nei)tisve su»s hcres sit, non 
sufficit eum in potestate avi mortis tempore fuisse, sed ojjus cst, 
lit pater (|Uoque eius vivo patre suo desierit suus lieres esse, 
aut morte intercepts aut qualibet rationc liberatus potestate : 
turn enim nepos neptisve in locum sui patris suecedunt. 
(157.) Sed sui quidem heredes ideo appellantur, ()uia domcs- 
tici heredes sunt, et vivo (luoipic parentc ijiiodaw modo domini 


of the debts {pro portione venierint), yet his goods will not 
lie sold a second time on account of the inheritaiu e, unless 
he has acquired something in connexion with the inheritance ; 
for instance', if he be a Latin and have been enriched through 


aciiuisitions he has made": although when the goods of other 
men will only pay in part, if they aciiuire anything afterwards, 
their goods are sold over and over again. 

156. Heirs sui ct necessorit are suih as a son or daughter, 
a grandson or granddaughter by a son, and others in dired 
descent, provided only they were in the potestas of the dying 
man. But in order that a grandson or granddaughter may be 
suus hcres, it is not enough for them to have been in the 
potestas of the grandfather at the time of his death, but it is 
needful that their father should also have ceased to be suns 


heres in the lifetime of Ins father, having been either cut off 
by death or freed from pi'tcstas in some way or other: for 
then the grandson or granddaughter succeeds into the jilace 
of the father. 157. 'I'hey are called sui heredes liecause they 
are heirs of the house, and even in the lifetime of their 
ascendant are regarded as owners (of the property) to a ( ertain 


' The word $i hhould k repeated: fldm foetus tU, So also in Ii. 
vdui st^ Si Latinus adguisiertty /(ku» * UI. 56. 
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Bmeficium (tbsHnendi. Hmda extraneL 


cxistimantur. unde etiam si quis intestatus raortuus sit, prima 
causa est in successione liberorum. necessarii vero ideo di- 
cuntur, quia omnimodo, sive velint j/Ve twlint^ tarn ab intestato 
quarm cx tcstamento heredes fiunt (158.) sed his Praetor 
permittit abslinere se ab heredi/^r/r, ut potius parentis bona 
veneanL (159.) Idem iuris est et in uxoris persona quae in 
inanu est, (]uia filiac loco est, et in nurus quae in manu filii est, 
(juia neptis loco est. (160.) Quin etiam similiter abstinendi 
po/(^tatem facit Praetor etiam [mancipato, id est] ei qiii in 
causa mancipi/ est, cum liber et heres institutus sit; cum neces* 
sarius, non etiam suns heres sit, tam(]iiam servus. 

161. (.’eteri (jui testatoris iuri subiecti non sunt extranei 
heredes appellantur. iui(]ue liberi quoqiie nostri qui in potes- 


extent*. Wherefore, if any one die intestate, the first place 
in the succession belongs to his descendants. Jiut they are 
called titxcssiini^ because in every case, whether they wish or 
not, and whether on intestacy or under a testament, they be- 
come heirs. 158, Put the Praetor permits them to abstain 
from the inheritance, in order that the goods sold may be their 
ascendant’s (rather than their own'). 159. The rule is the 
.same as to a wife who is in tnanus^ because she is in the place 
of a daughter, and as to a daughter-in-law who is in the nianus 
of a son, because she is in the place of a granddaughter. 
160. Besides, the Praetor grants in like manner a power of 
abstaining to (a mancipaled .son, that is to) one who is in causa 
mancipii, when he is instituted free and heir : since like a slave 
he is a heres tumsarius, not suns also*. 

161. All others who are not subject to a testators authority 
are called extraneous heirs. Thus, our descendants not in our 


‘ Papiuian, 1). 38. 6. 7, give?, .an- 
other ucrivanim : “suus heres erit 
cum et ipse fuerit in polestale i. c, 
the ascendant h.atl him in 
ami st> he was suus “lielonging to 
him just as land or a chattel w-as 
also smm, because he had iLmtmum 
over it. 

* They coukl not ^t rid of the 
appellation of heirs, Tmt they could 
gd rid of ail the practical conse- 


quences of lieirship by this hefu'/tai 
ahtinendt ; and so the disgrace of 
the s.ile (§ 154) fell on the memory 
of the deceased and not on them- 
selves. 

* I. 138. Situs also,*' i. c. nt* 
Cfssurius a suns. 

This clause explains why a roanci- 
pated i^^rson should be appointed 
fm and heir. A iKrrson in causA 
dpti U technically a slave. 1. 113, 



Pciestas ddiherandi 




tote nostra non sunt, heredes a nobis instituti sicut extranei 
videntur. qua de causa et qui a matre heredes instiiuuntur eo- 
dem numero sunt, quia feminae liberos in potestate non habent. 
servi quoque qui cum liber/at^ heredes instituti sunt et jX)stea 
a domino manumissi, eodera numero habentur. 

162. Extraneis autem heredibus delil)erandi potestas data 
est de adeunda hereditate vel non adeunda. (163.) Sedsivc 
is cui a^stinendi potestos e^t inmisnierit se bonis hcrcdita- 
riis, sive is oii de adeunda hereditate delilKTare licet, adicrit, 
postea relinquendae hereditatis facultatem non liabet, nisi si 
minor sit annorum xxv. nam huius aetatis hominibus, sicut in 


ceteris omnibus causis, deceptis, ita etiam si temere danmosaw 
hereditatera susceperint, Praetor succurrit. stio quidem divum 
Hadrianum etiam maiori xxv annorum venuim dedisse, ctini 


l)OSt aditam hereditatem grande aes alieiuiin (jiiod aditae heie- 
ditatis tempore latebat aj)paruisset 


when ap[>oinled heirs by us, are regarded as ex- 
traneous. Wherefore, those who are appointed by a mother 
are in the same class, because women have not their children 
in their potestas. Slaves also who have l>een instituted heirs 
with a grant of liberty, if afterwards manumitted by their 
master, are in the same class’. 

162. To extraneous heirs is allowed a [xiwer of deliberating 


as to entering on the inheritance or not. 163. Put if one 
who has the \)Owcr of abstaining* meddle with the goods 
of the inheritance, or if one who is allowed to deliberate* as 


to entering on the inheritance enter, he Iras not afterwards 
the power of abandoning the inheritance, unless he be under 
Iwcnty-five years of age. lou as the Praetor gives assistance 
in all other cases to men of this age who have been deceived, 


so he does also if they have thoughtlessly taken ui>on 
themselves a ruinous inheritance. 1 am aware, however, 


that the late emi>eror Hadrian granted this favour also to one 
above twenty-five years of age, when after entry on the in* 
heritance a great debt was discovered which was unknown at 


the time of entry. 


> iL m, 

* Sc. a kms mus et masarius. I. 158. 

• Sc. a herej atraneus, I. 161. 



Crdio* 



164* Extraneis heredibus solet cretio dari, id est finis deli- 
berandi, ut intra certum tempus vel adeant hereditatem, vel si 
non adeant, tcmporis fine summoveantur. ideo autem cretio 
appellata est, quia cernere est quasi decemere et constituere. 
(165,) Cum ergo ita scri/tum sit: heres titius esto : adicere 
debemus; crrkitoque \s centum diebus proxumis quibus 

SCIES POTERrSQUE. ITA CREVERIS, EXHERES ESTO. 

(i6fi.) Rt qui itaheres institiitus est si velit heres esse, debebit 
intra diem cretionis cernere, id est haec verba dicere : quod 

ME PUni.IUS M.4/:PIUS TESTAMENTO SUO HKREDEM INSTITUIT, 
KAM HKREDfTATEM ADEO cKRNOQUE. Quodsi ita non creverit, 
finito temi)ore cretionis excluditur: nec quicquam proficit, si 
pro heredc gerat, id est si rebus hereditariis tamquam heres 
utatiir, (rfiy.) At is qm sine cretione heres institu///s sit, aut 


164. To extraneous heirs arfio is usually given, tlut is, a 
period in which to deliberate ; so that within some specified 
time they are either to enter on the inheritance, or if they 
do not enter, are to be set aside at the expiration of the 
time, It is ('ailed arfio because the verb errnm means to 
deliberate, as it were, and decide*. 165, When, therefore, 
the clause has been written, Titius be heir,” we ought to add, 
*‘and make thy erdio within the next hundred days after thou 
liast knowledge and ability. But if thou dost not thus make 
be disinherited.” 166. And if the heir thus .instituted 
desire to be heir, lie ought to make cretion within the time 
allowed for cretion, />. speak the words, ** Inasmuch as Publius 
Maevius has instituted me heir in his testament, I enter on 


that inheritam'c and make cretion for it.” But if he do not 
thus make cretion, he is debarred at the expiration of the 
time limited for cretion. Nor is it of any avail for him to 
act as heir, />. to use the items of the inheritance as though 
he were heir*. 167. But an heir appointed without cretion, 


* Ulpian. XXir. 15- 34. “Crevi 
vald amstittii : itaque heres qmim 
constiluit se hcrc{iem esse, diciuir 
c^nierc, et quum ut facii. crevissc ” 
Varro, L L vn. 98. Sec also 
Fnlui. sub \*crl)0. 

• ** Pro herde esl destina- 
iione futuri dominU aliquid ex ' 


ditariis rebus usurpari. Et ideo pro 
heredc gcrere \ndctur qui fundonim 
hercdilariorum culturas rationesque 
dispnit. Et qui servns heretlilariw, 
iiimcnlis rebusve aliis utitur.” Pau- 
las, S. IV. 8. { 25. See also Just. 
Imt, U« 19. 



qui ab intestato legitirao iure ad hereditatem vocatur, potest 
aut cernendo aut pro herede gerendo vel etiam nuda voluntate 
suscipiendae hereditatis heres fieri ; eique liberum est, (luocum- 
que tempore voluerit, adire hereditatem. W solet Praetor pos- 
tulantibus hereditariis creditoribus tempus constitucre, inlra 
quod si velit adeat hereditatem : si minus, ut liceat creditor- 
ibus bona defuncti vendere. (i68.) Siru/ autem cum cretione 
heres institutus, nisi creverit hereditatem, non fit heres, ita 
non aliter excluditur, quam si non creverit intra id tempus 
quo cretio finita si/. ita(}iie licet ante diem cretionis conslilu* 
erit hereditatem non adire, tamen paenilcntia actus superantc 
die cretionis cernendo heres esse potest. (1^9*) At hie 
qui sine cretione heres institutus est, qimiue ab intestato [)er 
legem vocatur, sicut volunmte nuda heres fit, ita ct contraria 
destinatione statim ab hereditate rei>ellitur. (170.) Omnis 
autem cretio certo tempore constringiiur. in (iiiam rent tolera- 
bile tempus visum est centum dicrum ; potest tamen nihilo* 


or one called to the inheritance by statute law on an intestacy, 
can^ become heir either I)y exercising crclion, or ]>y acting 
as heir, or even by the bare wish to take up the inheritance : 
and it is in his power to enter on the inheritance whenever 
he pleases. But the Praetor usually fixes a lime, on the dc- 
mand'OJf the creditors of the inheritance, within whi( h he may 
enter on the inheritance if he please, but if he do nut enter, 
then the creditors arc allowed to sell the goods of the de^ 
ceased. 1O8. In like nianner as any one instituted heir will) 
cretion does not become heir unless he make crelion for the 
inheritance, so he is not debarred in any other manner than 
if he do not make cretion wathin the time at which the (Tction 
is limited. Therefore, although l)efore the day limiting the 
cretion he may have decided not to enter on tlic inheritance, 
yet on repenting of his act he may l)CCome heir by using 
his cretion, if a portion of the time of cretion still remain. 

169. But one who is instituted heir without cretion, or who 
is called in by law on an intestacy, as on the one hand he 
becomes heir by Ixire wish, so on the other, by an opposite 
determination he is at once excluded from the inheritance. 

170. Now every cretion is tied down to some fixed lime. For 
which object a hundred days seems a fair allowance; but 
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CrUw mUtm d vulgaris. 


minus iure civili aut longius aut brevius tempus dari : longius 
taraen interdum Praetor coartat. (171.) Et quamvis omnis 
cretio ccrtis diebus constringatur, tamen alia cretio vulgaris 
voatur, alia certorum dierum : vulgaris ilia, quam supra expo- 
suiraus, id cst in qua tfdiduntur haec verba: quibus sciet 
potkriti^ue; certorum dierum, in qua detractis his verbis 
cetera scribuntur. (172.) Quarum cretionum magna differentia 
esL nam vulgari cretione data nulli dies conputantur, nisi 
(|uil)us scicrit quisque se heredcm esse institutum et possit 
cernerc. certorum vcro dierum cretiow data etiam nescient/ se 
heredcm institutum esse numerantur dies continui; item ei 
quoque (jui alitjua ex causa cernere prohibetur, et eo araplius 
ci qui sub condicione heres institutus est, tempus numeratur. 
unde melius et aptius est vulgari cretione uti. (173.) Continua 
haec cretio vocatur, quia continui dies numerantur. sed quia 


nevertheless, at rivil law, either a longer or a shorter time 
can be given, though the Praetor sometimes abridges a longer 
time, 171. And although every cretion is tied down to some 
fixed numi)er of days, yet one kind of cretion is called common 
{rit/giiris), the other cretion of fixed days {certorum dierum ) : 
the common is that which we have explained aliove', i.e. that 
in which are added the words, “ after he has knowledge and 
ability:" that of fixed days is the cretion in w’hich the rest of 
the lurm is written, and these words omitted. 172. Between 


these cretions there is a great difference : for when common 
action is a|)pointed, no days are taken into account, except 
those whereon the man knows that he is instituted heir, and 
is able to make his cretion. But when cretion of fixed days 
is appointech the days are reckoned continuously, even against 
one who does not know that he has been instituted heir; 
likewise the time is counted against one who is prevented 
by any reason from making his cretion, and further than this, 
against one who is instituted heir under a condition. There- 
fore it is better and more convenient to employ common cretion, 
173. This cretion is called ‘‘continuous,’' because the days 
are reckoned continuously. But since this cretion is too strict, 



Substitution* 


taraen dura est haec cretio, altera in usx^ habetur : unde eiiam 
vulgaris dicta est 

De SUBSTimiONIBUS. 


(174.) Interdum duos pluresve gradus heredum facinuis, 
hoc modo: Lucius titius heres esto cERNrn.\>rE in dikiu s 

(XVra/ PROXIMIS QUIBUS SCIES POTERISQUE. i)l{)\) NI ITA 


CREVERIS, EXHERES ESTO. TUM MAEVIUS KERKS ESTO CFR^ 


NITOQUE IN DIEBUS CENTUM et reli(iua ; et deinceps in (pian- 
tum velimus substituere possumus. (175.) Kt licet nobis 
vel unum in imius locum substituere ])Iuresve, et contra in 
plurium locum vel unum vel plures substituere. (176.) Primo 
itaque gradu scriptus heres hereditntem cernendo fit heres et 
substitutus excluditur; non cernendo siimmovctur, ctiam si 


])ro herede gerat, et in locum eius substitutus succedit. 
et deinceps si plures gradus sint, in singulis simili ralione 
idem contingit. (177.) Sev/ si (Tctio sine exheredationc sit 
data, id est /;/ haec verba: si non cRKr/.Kiv 'icm piiu.ius 
MAEVIUS HKRKS ESTO, illu// (liveisum iincnitiir, (juia si 
jirior oinissa cretione pro herede gerat, substitutus in partem 


the other is generally employed, and therefore it is called 
common.” 


174. Sometimes we make two or more degrees of heirs, in 
this manner : ‘‘ Lucius Titius. be heir, and make thy cretion 
within the next hundred da\s after thou hast knowledge ami 
ability. But if thou dost not so make cretion, be disinherited. 
Then Maevius lie heir, aiui make tliy cretion within a hundred 


days,” &c. And so we can sul)slitule successively as far as 
we wish. 175. And it is in our jiower to substitute cither 
one person or .several in the place of one : and on the other 
hand, either one or several in the [dare of several. 176. The 
heir, then, instituted in the first degree, by making cretion 
for the inheritance liecomes heir, and the substitute is ex- 


cluded: but by not making cretion he is excluded, even 
though he act as heir, and the .substitute succeeds into hi.s 
place. And so, if there lie several degrees, the same thing 
happens to each successively in like manner. 177. Hut If 
cretion be given without disinheritance, u. in the words, “ If 
thou dost not exercise cretion, then kt Ihiblius Maevius be 


heir;" this difference is discovered, that if the heir first named, 
neglecting his cretion, act as heir, the substitute is admitted 
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admittitur, et fiunt ambo aequis partibus heredes. guod si 
ncquc ccmat netjue pro herede gerat, sane in universww suni^ 
movetur, et substitutus in totam hereditatem succedit (178;; 
Sed d//dum quidem placuit, quamdiu cernere et eo modo 
heres fieri possit prior, etiam si pro herede gesserit, non tamen 
admitti substitutum : cum vero cretio finita sit, turn pro herede 
gerentcw admi//err rubstitut///// .• olim mo placuit, etiam super- 
ante crctione posse eum pro herede gerendo in partem substi- 
tutum admittere et amplius ad cretionem reverti non posse. 

179. Ijberis nostris inpuberibus (juos in potestate habemus 
non solum ita, ut supra diximus, substituere |)0ss;/mus, id est 
ut si heredes non miterint, alius nobis heres sit ; sed eo am- 
plius, ut etiam si heredes nobis extiterint et adhuc inpuberes 
morlui fuerint, jit iis aliquis heres, vclut hoc modo : titius 


to a iK)riion, and both heroine heirs to e(]ual shares*. But 
if he neither make cretion nor art as heir, he is undoubtedly 
debarred altogether, and the substitute sucreeds to the entire 
inheritance. 178. But it has now for some time been the 
rule, that so long as the first-inmeil heir can exercise cretion 
and so lieromc heir, even if he act as heir, yet the substitute 
is not admitted: but that, when the time for cretion has 
elapsed, then by acting as heir he lets in the substitute : whilst 
in olden times it was the rule, that even if the time for cretion 
were unexpired, yet by acting as heir he let in the substitute 
to a pt)riion, and could not afterwards fall back uix)n his 
cretion. 

179. Wc can substitute to our descendants under the age 
of puberty nhum we have in our pofestas^ not only in the way 
we have described above, i.e, that if they do not become our 
heirs, some one else may lie our heir : but further than this, 
so that even if they \lo become our heirs, and die whilst still 
under puberty, some one else shall be their heir*; for example, 


Ulpka [XK\L evils this 
i'rdiiu He also incnlKms a 
comtitwliow by which pn> ko 
rttie was made c<|uivalent to 
jutd gave the whole inheritance to 
the heir finrt named. So that either 
(kius ha« here made a alip, or the 
decree came out after Ihi^ of 


the commentary was wriuen. The 
comj^rison of § 178 with this para* 
graph would point to the latter con- 
cludon. 

* Ulpian, xxm. 7—9, In the last 
of these paragraphs it is laid down 
much more plainly than l)y Gains 
(though he too implies the fact 
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FILIUS MEUS MIHI HERES ESTO. SI FILIUS MEUS MIHl 

£KIT SIV£ HERES ERIT ET PRJUS MORIATUR QUAM IN SUAM 
TUTELAM VENERIT, SEIUS HERES ESTO. (l8o,) QuO casu si qui- 
dm non extiterit hercs filius, substitutus patri fit heres : si rtro 
hcres extiterit filius ct ante pubertatem decesserit, ipsi filio fit 
heres substitutus, quamobrem duo quodaminodo sunt testa- 
menta: a//ud patris, aliud filii, tamquam si ipse filius sibi here- 
dem instituisset ; aut certe unum est tcstament//m duarum here- 
ditatum. 

i8i. Ceterum ne post obi/^/m parentir periculo insidiarum 
subicilus vidcjtur pupillus, in usu est vulgarem (jiiidcm sub- 
stitutionem palam facere, id est eo loco quo pupillum hcredem 
instituimus ; nam vulgaris substitutio ita vocat ad hcrcditatein 
substitutum, si omnino pupillus hercs non extiterit; quod 
accidit cum vivo parente inoritur, (]uo casu nullum substituti 
maleficium suspicari {)ossumus, cum scilicet vivo testatore 
omnia quae in testamcnto scri/ta sint ignorenlur. illam autcm 


thus: ^‘Titius, my son, Ik? my heir. If my son shall not 1)C- 
come my heir, or if he become my heir and die before he 
conics into his own governance, Seius Ik? heir.’' i8o. In 
which case, if the son do not become heir, the substitute be- 
comes heir to the father : but if the son liecome heir and die 
liefore puberty, the substitute becomes heir to llie son him- 
self. Wherefore there are, in a manner, two testaments : one 
of the father, another of the son, as though the son had 
instituted an heir for himself: or at any rate there is one 
testament regarding two inheritances. 

i8r. But lest there be a likelihood of the pupil being 
ex[)osed to foul play after the death of his ascendant, it is 
usual to make the vulgar substitution openly, i.e. in the place 
where we institute the pupil heir: for the vulgar substitution 
calls the substitute to the inheritance in case the pupil do 
not become heir at all : which occurs when he dies in his 
ascendant's lifetime, a case wherein we can suspect no evil 
act on the part of the substitute, since plainly whilst the tes- 
tator lives, all that is RTitten in his testament is unknown : 


throughout) that the testament for a testament of the ascendant, and 
the pupil must be an appendage to cannot exbt otherwise. 



130 PupiUar stAstitutm and disinheritance. 

substitutionera per quam, ctiamsi heres extiterit pupillus et 
intra pubcrtatcm decesserit, substitutum vocamus, separatim in 
inferioribus tabulis scribinms, casque tabulas proprio lino pro- 
priaque cera consignamus ; et in prior/bus tabulis caveniiis, 
ne inferiores tabulae vivo filio et adhuc inpubere aperiantur. 
Sc</ longe /utius cst utrumque genus substitutionis separatim 
in inferioribus tabulis consignari, quod si /ta consignatae vel 
separatae fuerint substitutioner, ut diximus, tx priore potest 
intellcgi in altera [alter] quoque idem esse substitutus. 

182. Non solurn autem heredibus institutis inpuberibus 
liberis ita substituere possmnus, ut si ante pubertatem mortui 
fuerint, sit is heres quern nos voluerimus, sed etiam exhere- 
datis, ita(iiie eo casu si ([uid pupillo ex hereditatibus legatisve 
aut donationibus propinquorum adquisitum fuerit, id crane a// 
substitutum pertinet. (183.) Quaecumque diximus de substi- 
tutione inpuberum libert^rum, vel heredum institutorum vel ex- 
heredatorum, eadem etiam de postumis intelligemus. 

184, Kxtranco vero hcredi institute ita substituere non 

but the substitution whereby we call in the substitute if the 
pupil become heir and die under the age of puberty, we write 
separately in the concluding tablets, and seal up these tablets 
with a string and seal of their own: and we insert a proviso in 
the earlier uiblets, that the concluding tablets are not to be 
opened whilst the sou is alive and under puberty. But it is 
by far the safer method to seal up both kinds of substitution 
in the concluding tablets, because if the substitutions have 
been sealed up or sejiurated in the manner we have (above) 
ilescribed, it can easily be guessed from the first that the sub- 
stitute is the s;ime in tlie second, 

182, We can not only substitute to descendants under pu- 
l)erty who are instituted heirs, in such manner that if they 
die under puberty, he whom we choose shall be heir, but we 
can also substitute to disinherited children. In that case, 
therefore, if anything be acquired by the pupil from inherit- 
ances, legacies or gifts of relations, the whole of it belongs 
to the substitute. 183. All that we have said as to tlie 
substitution of descendants under pubertys whether instituted 
heirs or disinherited, we shall also understand to apply to 
posthumous children. 

184. But if a stranger be instituted heir, we cannot substitute 
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possumus, ut si heres extiterit et intra aliquod tempus deces- 
serit, alius ei heres sit: sed hoc solum nobis permissum est, 
ut eum per iideicommissum obligemus, ut hereditatem nostrum 
vel totam vel pro parte restituat ; quod ius quale sit, suo loco 
trademus. 

185. Sicut autem liberi homines, ita et servi, tarn nostri 
quam alieni, heredes scribi possunL (i86,) Sfti noster scrvus 
simul et liber et heres esse iuberi debet, id est hoc modo : 

STIC//US SERVIIS MEt’S LIBER HERESgi'E ESTO, vel HERES LIBER- 
QUE ESTO. (187.) Nam si sine libertate heres institutus sit, 
etiam si postea manumissus fiierit a domino, heres esse non 
potest, quia institulio in persona eius non consti//t; ideoquc 
licet alienatus sit, non potest iussu domini cemere hereditatem. 
188. Cum libertate vero heres institutus, si fuiJem in eaiiem 
mauserit, fit ex testaraento lil>er idmqut ncces.sarius heres. 


to him in such manner, that if he become heir and die within 
some sjiecified time, some other ])eison is to be heir to him : 
but this alone is jiermilted us, th.it we may bind him by fidti 
eommissttm' to deliver over our inheritance either wholly 
or in jKirt : the nature of which rule we will explain in its 
proper place. 

185. Slaves, whether our own or belonging to other ])eople, 
can be appointed heirs, just as well as free men*. t86. But 
it is necessary to a{)j)oint our own slave at once free and heir, 
i.(. in this manner: “ Let Stichus, my slave, be free and heir," 
or “be heir and free." 187. For if he be instituted heir 
without a gift of liberty, even though he be afterwards manu- 
mitted by his master, he cannot be heir, because the institution 
was invalid in his then status’ ; and therefore, even if he be 
alienated, he cannot make cretion for the inheritance at the 
order of his master’. 

188. When, however, he is instituted with a gift of freedom, 
if he remain in the same condition, he becomes by virtue of the 
testament free, and at the same time necessary heir*. But if he 


' n. 146 el seqq. ; IL 177. imntmcnt of a tlave as heir gave him 

* Ulpfan, XXII. i.t. iibertybyimpliatioii. 

* Justioian alter^ the law on this * it. 164. 

point, so that thenceforward the ap- * it, 15J. 





Appointment of slaves as heirs. 


si vcro ab ipso tcstatore manumissus fuerit, suo arbitrio heredi- 
tatcm adirc potest, quodsi alienatus sit, iussu novi domini adire 
hereditaim debet y et ca ratione per eum dominus fit heres : nam 
ipse alienatus neque heres neque liber esse potest. (189.) Ali- 
cnus quoque servus heres institutus, si in eadem causa dura- 
verit, iussu domini here^/'tatem adire debet ; si vero alienatus 
fuen/ ab eoy aut vivo testatore aut post mortem eius ^XiKtquam 
adeaty debet iussu novi domini cemere. si manumissus est ante^ 
quam adeaty suo arbitrio adire hereditatem potest. (190.) Si 
autem servus alienus heres institutus est vulgari cretione data, 
ita i///^//igitur dies cretionis ceder^r, si ipse servus scierit se 
hcredem institutum esse, ncc ullum impedimentum sit, quo- 
minus certiorem dominum faceret, ut illius iussu cemere possit. 

191. Post haec videamus de legatis. Quae pars iuris extra 


be manumitted by the testator, he can enter on the inheritance 
at his own pleasure. If again he have been alienated, he must 
enter on the inheritance at the command of his new master, and 
so by his means the master becomes heir: for when alienated he 
cannot himself become either heir or free \ 1 89. When another 
man’s slave is instituted heir, if he remain in the same condition, 
he must enter on the inheritance by command of his master: but 
if he be alienated by him, cither in the testator’s lifetime or 
after his death, and before he has entered, he must make cretion 
by order of his new master. If he be manumitted before he 
enters, he can enter on the inheritance at his own pleasure. 
190. Further, if another nun’s slave be instituted heir, and 
common cretion* appointed, the time of cretion only begins 
to run, if the slave know that he is instituted heir, and there 
is no hindnincc to his informing his master, so that he may 
make cretion at his command. 

191. Next, let us consider as to legacies*. Which |)ortion 


* The due apfw>intment of an heir 
it the foundalit^ of the whole testa- 
ment (II. 116): if the ai>jH)intment 
be invalid the testament fails utterly; 
but if a Iqjacy fail the residue of the 
testament stands good. The ap}>oint* 
went of the slave as heir, m the pre- 
sent case, is s'alid, but for juridical 
reasons be inherits fc.r the benefit of 


another: the gifi of liberty is regarded 
as a Icgaq', and therefore the impos- 
sibility of Its N'ing received, is, by 
the above principle, a matter of mi- 
nor imjiortance, not at any rate caus- 
ing the inheritance to fail 

* II. *73- 

* “ Legatora est qnod kgis modo, 
id est imjierauve, testaxnento relin- 
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propositam quidcm materiam videtur ; natn loquimur de his 
iuris figuris quibus per univcrsitatem res nobis adquiruntur. 
scd cum omnimodo de testaracntis deque heredibus qui testa- 
mento instituuntur locuti sumus, non sine causa scquenti loco 
poterat haec iuris materia tractarL 

191. I^gatorum utiquc genera suni quattuor: aut enim per 
vindicationem legamus, aut per daranationem, aut sinendi raodoi 
aut per praeceptionem. 

193. Per vindicationem hoc modo legamus: ivcio titio verbi 
gratia hominem stichum do lkoo. scd et si tUtexutxnm ver- 
bum positum sit, velut : hominem stichum dOy per rvWdicationem 
legatum est. si \cro eitam aliis verbis velut ita legatum fucrit : 
^\xmitOy vel ita: sibi habetOy vel ita: capito, acque per vindica- 
tionem legatum est. (194.) Idea tf//tem per vindicationem Ic- 
gat/zw a/iW/izZ/zr, (\uia pos/ adi/am hereditatem statim ex iure 


of law seems indeed beyond the subject we proiX)Scd to our- 
selves*: for we are speaking of those legal methods whereby 
things are accjuired for us in the aggregate : Imt as we have 
discussed all |)oints relating to testaments and heirs who are 
a[)j)ointed in testaments, this matter of law may with good 
reason be discussed in the next [dace. 

192. There arc then four kin<ls of legacies*: for we either 
give them by vindication by damfuUWj simidi modoy or by 

193, We give a legacy by vindication in the following 
manner : ** I give and bequeath the man Stichus/’ for example, 

to Lucius Titius.'’ Also if only one of the two words be used, 
for instance, ** I give tlie man Stichus,” still it is a legacy by 
vindication. And even if the legacy l)e given in other words, 
for instance thus, let him take,’' or thus, “ let him liave 
for himself,” or thus, “ let him acquire,” it is still a legacy by 
vindication. 194. The legacy *Mjy vindication” is so ailed 
because after the inheritance is entered uix)n, the thing at 
once becomes the property of the legatee ex jure Quiritium; 


quitur. Nam ca quae prccativo dcfuncto relicta (sb herede pracstan* 
roocio relinqimntur fideicommissa da]. Inst It. so. i* 
vocantur.” Ulpian, xxiv. i. ‘ ll. 97. 

I-cgatum est donatio quaedsun a * Ulpian, rxiv. s— 14. 
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Qttiritium res legatarii fit; et si earn rem legatarius vel ab berede 
vel ab alio quocumque qui earn possidet petal, vindicare debet, 
id est intendere tarn rm suam ex iure Quiritium esse. (195.) In 
CO Vtro dissentiunt prud^^x, quod Sabinus quidem et Cassius 
ceterique nostri praeceptores quod ita legatum sit statim post 
aditam hereditatem putant fi/ri legatarii, etiamsi ignoret sibi 
legatum esse dimissum, et postea quam scierit et repudiavtrii, 
turn perinde esse atque si legatum non esset : Ner\a vero et 
Proculus ceterique illius sc^olae auctores non aliter putant rem 
legatarii fieri, quam si voluerit earn ad se pertinere. Sed hodie 
ex divi Pii Antonini constitutione hoc magis iure uti videraur 
<|uod Proculo placuit. nam cum Icgatus fuisset Latinus p«r 
vindicationera coloniae : deliberent, inqui/, decuriones an 
ad se vclint pertinere, proinde ac si uni legatus esset 
(196,) Rac autem solae res per vindicationem legantur recte 
quae ex iure Quiritium ipsius testaloris sunt, sed eas quidem 


and if the legatee demand the thing either from the heir or 
from any other j)erson who is in possession of it, he must 
proceed by vindkalio', i.t plead that the thing is his ex jure 
Quiritium. 195. As to the following point, however, the 
law authorities differ, in that Sabinus and Cassius and the 
rt*8t of our authorities think that what is left as a legacy in this 
way becomes the property of the legatee at the moment when 
the inheritance is entered on, even if the legatee be ignorant 
that the legacy has been left to him ; and that after he has 
liecomc aware of it and refused it, it is then as though it had 
not been Iwqucathed ; whilst Nerva and Proculus and the 
other authorities of that school think that the thing does not 
become the legatee’s, unless he have the intent that it shall 
belong to him. But at the present day, in accordance with 
a constitution of the late emjieror Pius Antoninus, we seem 
rather to follow the rule of IVoculus : for when a Latin had 
lieen left as a l^cy by vindication to a colony: “let the 
decuricnes*,'* he said, “ consider whether they wish him to belong 
to them, in the same manner as if he had been bequeathed to 
an individual." 196. Those things alone can be bequeathed 
effectually by vindiation which belong to the testator himself 
tx jure Quiritium. But it has been ruled as to those things 


' tv. 1—5. 


* See Appendix (F). 
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US 

ra quae pondere, numero, mensura constant, placuit suftkere 
si mortis tempore sint ex iure Quiritium testatoris, veluti vinum, 
oleum, frumentum, pecuniam numeratam. ceteras res vcro pla- 
cuit utroque tempore testatoris ex iure Quiritium esse debere, 
id est et quo faceret /estamentum et quo moreretur : alioquin 
inutile est legatum. (197.) Sed sane hoc ita est iure civili. 
Postca vero auctore Nerone Caesare senatusconsultum factum 
est, quo cautum est, ut si earn rem quisque legaverit quae eius 
numquam fuerit, perinde utile sit legatum, at(iue si optimo iure 
relictum esset optumum autem ius est per damnationem lega- 
tum ; quo genere ctiam aliena res legari potest, sicut inferius 
apparebit. (198.) Sed si quis rem suam legaverit, deinde post 
testamentum factum cam alienaverit, plerique putant non solum 
iure civili inutile esse legatum, sed nec ex senatusconsulto con- 
firmarl quod idco dictum est, quia etsi per damnationem ali- 

which depend on weight, number, or measure, that it is suffi- 
cient if they be the testator’s ex jure Quiriiium at the time of 
his death ; for instance, wine, oil, corn, coin. Whilst it has 
been ruled that other things ought to be the testator s ex jure 
Quiriiium at both times, that is to say, lx)th at the time he 
made the testament and at the time he died ; otherwise the 
legacy is invalid. 197. This is so undoubtedly by the civil 
law. But, afterwards, at the instance of Nero Caesar, a 
senatmconsultum was enacted, wherein it was j)rovided that if 
a man be(iucathcd a thing which had never been his, the 
legacy should be as valid as if it had l>een bequeathed in 
the most advantageous form'. Now the most advantageous 
form is a legacy by damnation : by which kind even the pro- 
peny of another can be bequeathed, as will appear below*. 
198* But if a man bequeath a thing of his owm, and then after 
the making of his testament, alienate it, it is the general 
opinion that the legacy is not only invalid at the civil law, but 
that it is not even uf^held by the senatusconsultum. The 
reason of this being so laid down is that it is generally held 


' Nero’s S.C. erwclcU that when *‘utquo(l minus pactis (aptin?) ver* 
ft legacy was mvalid on account of bis legatum est, [)crin<lc sit ac %\ op- 
improper words being used, and there timo jure legatum csset.” Ulpian, 
was no other objection to be taken xxiv. 11 a, 
to it, the legacy should be upheld: * 11. )oi. 
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quis rem suam legaverit eamque postea alienavcrit, plerique 
putant, licet ipso iurc debeatur legatum, tamen legatarium 
petentem per exceptionem doli mali repe/li quasi contra volun- 
tatem defuncti petat (199.) Illud constat, si duobus pluri- 
busve per vindicationem eadem res legata sit, sive coniunctim 
sive disiunctim, si omnes veniant ad legatum, partes ad singulos 
pertinerc, et deficientis portionem collegatario adcrescere, con- 
iunclini autem ita legatur : titio et seio hominem stichum 
no LK(;() ; (l/>iunctim ita : Lucio titio hominem stichum do 

LEGO. SEIO KUNDEM HOMINEM DO LEGO. (2OO.) Illu^ quacri- 

tur, quod sub condicione per vindicationem legatum est, pen- 
dente rondicione cuius esset. Nostri praeceptores heredis esse 
putant cxcinplo statuliberi, id est eius servi qui testamento sub 
alupia condicione liber esse iussus est, quern constat interea 
heredis servum esse, sed divers^r scholae auctores putant nul- 
lius interim cam rem esse ; quod multo magis dicunt de eo 


that even if a man bequeath his property by damnation and 
afterwards alienate it, although by the letter of the law the 
legacy is due, yet the legatee on demanding it will be defeated 
by an nrrpho doli mali\ because he makes demand contrary 
to the will of the deceased. 199. It is an acknowledged 
rule that if the same thing be left to two or more persons by 
vindication, whether conjointly or disjointly, and if all accept the 
legacy, etjual portions go to each, and the portion of one not 
taking ac( rues to his co-legatee. Now a legacy is left con- 
jointly thus: ‘‘ I give and beciueath the man Stichus to Titius 
ami Seius ; disjointly, thus : 1 give and bequeath to Lucius 

1 itius the man Stichus. I give and bequeath to Seius the 
.^me man/ 200. This question arises, whose is a legacy 
left by vindication under a condition, whilst the condition is 
unfulfilled? Our authorities think it belongs to the heir, after 
the precedent ol the sUUuliber^y Le, the slave who is in a tes- 
tament ordered to liecome free under some condition, and 
who, It IS admitted, is the slave of the heir for the meantime. 
But the authorities of the other school think that the thing 
lielongs to no one in the interim: and they assert this still 


* IV, 1 15 Cl seqq. 


• Ulpian, IL I, t. 



Per damnationem. 


quod sine condicione pure legatum est, antequara legatarius 
a/Anittat legatum. 

201. Per damnationem hoc modo legamus: heres meus 

STIC/AJM SERVUM MEUM DARE DAMNAS ESTO. Sed et si DATO 

scriptum sit, per damnationem legatum est. (202.) Quo ge- 
nere legati etiam aliena res legari potest, ita ut heres redimere 
et praestare aut aestimationem eius dare debeat. (203.) Ea 
quoque res quae in rerum natura non est, si modo futura est, 
per damnationem legari potest, velut fructus qui in illo fundo 
nati erunt, aut quod ex ilia ancilla natum erit. (204.) Quod 
autem ita legatum est, post aditam hereditatera, etiamsi pure 
legatum est, non ut per vindicationem legatum continue lega- 
tario adquiritur, sed nihilominus heredis est ideo legatarius in 
personam agere debet, id est intendere heredem sibi dare opor- 
tere : et turn heres /■<•«, si mancipi sit, mancipio dare aut in 
iure cedere posscssionemtiue tradere debet ; si nec mancipi sit, 
sufficit si tradiderit nam si mancipi rem tantam tradiderit, 

more strongly as to a thing left simjjly without condition, 
liefore the legatee accepts the legacy. 

201. We bequeath by damnation in the following m.anner: 
“ Let my heir l>e bound to give .Slichus my slave;" and it is 
also a legacy by damnation if the wording be “let him give." 
202. Uy which kind of legacy even a thing belonging to 
another may be be<iue.athe(I, .so that the heir has to jjurchasc 
and deliver it or give its value. 203. By damnation also can 
be bequeathed a thing whirh is not in existence, if only it 
will come into existence, as for instance, the fruits which shall 
spring up in a certain field, or the offspring which shall be 
liorn from a certain female slave. 204. A thing thus be- 
queathed does not at onte vest in the legatee after the in- 
heritance is entered upon, like a legacy by vindication, even 
though it be bequeathed unconditionally, but still belongs to 
the heir. Therefore the legatee must bring a personal ac- 
tion, i.e. plead that the heir is bound to give him the thing' : 
and then, if it be a res mancipi, the heir must give it by 
mantipium*, or make cessio in jure* of it, and deliver up the 
possession; if it be a res nec mancipi, it is enough that he 
deliver it For if he merely deliver a res mancipi, without 

' IV. 2. * I. 119. » II. 


Per damnaimem. Caduca. 


nec mancipaverit, usucapione dumiaxat pleno iure fit legatarii ; 
finitur autem wKcapio, ut supra quoque diximus, mobilium 
quidetn rcrutn anno, earum vero quae solo tenentur, biennio. 
(*05.) Est et alia differentia inter legatum per vindicationem et 
per damnationem : si enim eadem res duobus pluribusve per dam- 
nd/ionem legata sit, si quidem coniunctim, plane singulis parter 
debentur sicut in per undicationem legato, si veto disiunctim, 
singulis solida res tkktur, ut scilicet heres alteri rem, alteri 
aestimationem eius pracstare debeat, et in coniunctis deficientis 
portio non ad collegatarium pcrtinet, sed in hereditate remanet. 

206. Quod autem diximus deficientis portionem in per dam- 
nationem quidem legato in hereditate retiner/, in per vindica- 
tioncm vero collegatario accrescerc, admonendi sumus ante 
legem Papiam iure civili ita fuisse : post legem vero Papiam 
deficientis portio caduca fit et ad eos pertinet qui in eo testa- 
mento liberos habent. (207.) Et quamvis jirima causa sit in 


mancipaling it, it only becomes the legatee’s in full title by 
usucapion ; and usucapion, as we have also said above', is com- 
jileted in the case of moveable things in one year, but in the 
case of those connected with the soil in two. 205. There is 
also another dilference between a legacy by vindication and one 
by damnation : for supposing the same thing be beiiueathed to 
two or more persons by damnation, if it be conjointly, clearly 
equal portions are due to each as in a legacy by vindication ; 
but if disjointly, the whole thing is due to each, so that in 
fact the heir must give up the thing to one and its value 
to the other. Also, in conjoint legacies, the portion of one 
who fails to take does not belong to his co-legatee, but remains 
in the inheritance. 


206. Hut as to our statement that the portion of one failing 
to take is retained in the inheritance in the case of a legacy by 
damnation, but accrues to the co-legatee in the case of one by 
vindication: we must lie reminded that it was so by the civil law 
before the Ia‘x Pa|)ia : but that now, when the Lex Papia* has 
been passed, the portion of one failing becomes a lajrse, and 
Irelongs to those persons named in the testament who have 
children. 207. And although in claiming lapses, the first 


‘ a. 4t. 


' A.i). 10. See note (G) in Appendix. 


Sineidi modo. 
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caducis vindicandis heredum liberos habentium, deinde, si 
heredes liberos non habeant, legatariorum liberos habentiuna, 
tamen ipsa lege Papia significatur, ut collegatarius coniunc- 
tus, si liberos habeat, potior sit heredibus, etiamsi liberos 
habebunt. (208.) serf plerisque placuit, quantum ad hoc ius 
quod lege Papia coniunctis constituitur, nihil interesse utrum 
per vindicationem an per damnationem legatum sit. 

209. Sinendi modo ita legamus: herks meus damnas e^to 

SINERE LUCIUM TITIUM HOMINEM STICWUM SUMERE SlBlqUE 
HABERE. (210.) Quod genus legati plus quidem habet qmm 
per vindicationem legatum, minus autem quam per damna- 
tionem. nam eo modo non solum suam rem testator utiliter 
legare potest, sed etiam heredis sui : cum alioquin per vindica- 
tionem nisi suam rem legare non potest ; per damnationem 
autem cuiuslibet extranei rem l^are potest, (an.) Sed si 
quidem mortis testatoris tempore rer ijisius testatoris sit vel 
heredis, plane utile legatum est, etiamsi testamenti faciundi 
tempore neutrius fuerit. (212.) Quodsi [lost mortem testatoris 

right belongs to the heirs who have children, and then, if 
the heirs have no children, the riglit belongs to the legatees 
who have children, yet it is laid down in the Lex Papia itself, 
that a co-legatee conjoined (with the [icrson who fails to take), 
if he have children, is to have a claim prior to that of the 
heirs, even though they have children. 208. But .so far as 
concerns this right established by the Lex Papia for conjoint 
legatees, it is generally held that it is immaterial whether 
the legacy be by vindication or by damnation. 

209. We betjueath sinendi modo thus ; “ Let my heir be 
bound to allow Lucius Titius to take the man Stichus and 
have him for himself.” 210. Which kind of legacy is more 
extensive than one by vindication, but less extensive than one 
by damnation. For in this way a testator can validly be- 
([uealh not only his own projjerty, but also that of his heir. 
Whereas, on the other hand, by vindication he cannot be- 
queath any-thing but his own property : whilst by damnation 
he can ^queath the property of any stranger. 211. Now 
if the thing at the time of the testator’s death belong either 
to him or to the heir, the legacy is undoubtedly valid, even 
though it belonged to neither at the time the testament was 
made. 212. &t if the thing commenced to be the property 



Sinendi mdf* 


CA res hercdis esse cocpcrit, quaeritur an utile sit legatum. e/ 
plcrique putant inutile esse: quiz/ ergo cst? licet aliquis earn 
rem legaverit quae neque eius imiquam fuerit, neque postea 
heredis eius unquam esse coeperit, ex senatusconsulto Nero- 
niano proinde videtur ac si per daranationem relicta esset 
(213.) Sicut autem per daranationem legata res non statim 
post aditara hereditatera le^atarii efficitur, sed manet heredis 
eo usque, donee is heres tradendo vel mancipando vel in 
iiire cedendo legatarii earn fecerit; ita et in sinendi modo 
legato iuris est: et ideo huius quoque legati nomine in per- 
sonam actio est quidquid heredem ex testamento dare 
FACERE OPORTET. (2 1 4.) Sunt tamen qui putant ex hoc le- 
gato non videri obligatum heredem, ut mancipet aut in iure 
cedat aut tradat, sed sufficere, ut legatarium rem sumere pa- 
tialur ; quia nihil ultra ei testator imperavit, quam ut sinat, 
id est patiatur legatarium rem sibi habere. (215.) Maior ilia 

of the heir after the death of the testator, it is a disputed 
point whctlier the legac'y is valid: and the general opinion 
is tliat it is void. What follows then ? Although a man have 
bequeathed a thing which was neither his at any time nor 
ever subse<iuently l)egan to he the property of his heir, yet 
by the semtusmsultum of Nero, it is regarded as if left 
by damnation*. 213. In like manner as a thing bequeathed 
by damnation does not become the property of the legatee 
immediately that the inheritance is entered on, but remains 
the heirs, until the heir makes it the legatee’s by delivery, 
or mancipation, or ccssio in jure: so also is the law regarding 
a legacy :;tnaiai modo : and therefore in resi)ect of this legacy 
also the action is personal: “whatsoever the heir ought to 
give or do according to the testament*.” 214. There are, 
however, those who think that in this kind of legacy the heir 
is not to be considered bound to nuncipate, make cessio in 
jurty or deliver, l)ut that it is enough for him to allow the 
legatee to take the thing : because the testator laid no charge 
on him except that he should allow, ie. suffer the legatee 
to have the thing for himself. 215. The following more 

' Ulp, XXIV. ti a. Gaius proba* half: but if so, be words his sentence 
bly intends the latter lialf of this so badly that he omits the very case 
imragraph to be a denial of the doc- under discuasioa, aiui that only, 
trine of the “plcrique*’ of the hist • iv. 2. 



Per proHeptimm. 


dissensio in hoc legato intervenit, si eandem rem duobus pluri- 
busve disiunctim l^asti: quidam putant utrisque solidum 
deberi, sicut per /i!!i;»/iationem : nonnulli occupantis esse meli' 
orem condicionem aestimant, quia cum in eo genere legati 
damnetur heres patientiam praestare, ut legatarius rem habeat^ 
sequitur, ut si priori patientiam praestiterit, et is rem sumpseril, 
securus sit adversus eum qui postea legatum petierit, quia 
neque habe/ rera, ut patiatur cam ab eo sumi, neque dolo malo 
fecit quominus earn rem haberet 
216. Per praeceptionem hoc modo legamus: LUCius titius 
HOM iNEM STicHUM PRAEciPim (2 1 7.) Scd nostri quidcm prae- 
ceptores nulli alii eo modo legari posse putant, nisi ei qui 
aliqua ex parte heres scri/tus esse/ : praecipere enim esse prac- 
cipuum sumere; quod tantum in eius jx^rsonam procedit qui 
alicjua ex parte heres institutus est, quod is extra portionem 
hereditatis praecip////;w legatum habiturus sit (218.) Ideo- 

important disjmte arises with regard to this kind of legacy, 
if you have bequeathed the same thing to two or more dis- 
jointly : some think the whole is due to each, as in a legacy 
by damnation : some consider that the condition of the one 
who first gets possession is the letter, because, since in this 
description of legacy the heir is to suffer the legatee to have 
the thing, it follows that if he suffer the first legatee and he 
take the thing, he is secure against the other who subsequently 
demands the legacy*, because he neither has the thing so as 
to allow it to be taken from him, nor has he fraudulently 
brought it to pass that he has it not 
216. By praeception we bequeath in this manner: “Let 
Lucius Titius first take the man Stichus.’' 217. But our 
authorities think that a beejuest can be made in this form 
to no one who is not apjwinted heir in part : for pracciperc 
means to take in advance : which only is possible in the case 
of one who is appointed heir to some part, since he can have 
the legacy in advance and clear of his share of the inheritance*. 


^ He is orderei! to take “in aeP fratcipito mast refer to an heir, the 
vance,” *‘ln advance’^ must mean only legatee whom wc can conceive 
before he takes some other l>enefit : as taking another benefit in addition 
now an ordinary legatee takes no* to his legacy# 
thing but his legacy, and therefore 
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que si extraneo legatum Aierit, inutile est legatum, adeo ut 
Sabinus existimaverit ne quidetn ex senatuscmuKo Neroniano 
posse convalescere : nam eo, inquit, senatusconsulto ea tantum 
confinnantur quae verbonira vitio iure civili non valent, non 
quae propter ipsam personam legatarii non deberentur. sed 
luliano ex Sexto placuit etiam hoc casu ex senatusconsulto con- 
firmari legatum : nam ex verbis etiam hoc casu accidere, ut 
iure civili inutile sit legatum, mde manifestum esse, quod eidem 
aliis verbis recte legatur, velut [per vindicationem et per dam- 
nationem et] sinendi modo : tunc autem vitio personae legatum 
non valcre, cum ei legatum sit cui nullo modo legari possit, 
velut peregrino cum quo testamenti factk) non sit ; quo plane 
casu senatusconsulto locus non est. (219.) Item nostri prae- 
ceptores quod ita legatum est nulla ratione putant posse 
consequi cum cui ita fuerit legatum, praeterqwm iudicio fa- 
miliae crciscundae quod inter heredes de hereditate ercis- 


cunda, id est dividunda accipi solet: officio enim iudicis id 


218. Therefore, if the legacy have been left to a stranger, the 
legacy is void, so that Sabinus thought it could not even 
stand by virtue of Nero’s settaiusconsulium : for he says, by that 
senatusconsultum those bequests alone are upheld which are 
invalid at the civil law through an error of wording, not those 
which are not due on account of the very character of the 
legatee, but julianus, according to Sextus, thought that the 
legacy was in this case upheld by the senatusconsultum : because 
from the following consideration it was plain that in this case 
too the wording caused the invalidity of the bequest at the civil 
law, vix. that the legacy could be validly left in other words, 
as for inst.ance, (by vindication or damnation or) sinendi mode : 
and (he said) that a legacy was invalid from defect of the person 
only when the legacy wiis to one to whom a legacy could by 
no means be given, for instance, to a foreigner with whom 
there is no testamenti faetio': in which case undoubtedly the 
sen^sionsulium is inapplicable. 219. Likewise, our autho- 
rities think the l^atee can obtain a legacy left in this manner 
by no other means than a judicium familieu crciscundae', which 
is usually employed between heirs for the purpose of “ ercis- 
t. e. dividing the inheritance : for it appertains to the 

* Note on 11. 114. 
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contineri, ut et quod per praeceptionem Icgatum est adiudi- 
cetur. (220.) Unde intellegimus nihil aliui secundum nostro- 
rum praeceptorum opinionem per praeceptionem legari posse, 
nisi quod testatoris sit : nulla enim alia res quam hereditaria 
deducitur in hoc indicium, itaque si non suam rem eo 
modo testator legaverit, iure quidem civili inutile erit lega* 
turn; sed ex xenatusconsulto confirmabitur. aliquo tanien 
casu etiam alienam rem per praeceptionem legari posse fa- 
tentur : veluti si quis earn rem legaverit quam creditori fiduciae 
causa mancipio dederit; nam officio iudicis coheredes cogi 
posse existimant soluta pecunia solvere earn rem, ut possit 
pr^zccipcre /s cui ita legatum sit. (221.) . 9 ed diversae sc^olae 
auctores putant etiam extraneo per praeceptionem legari posse 
proinde ac si ita scribatur: Tirius homixkm stichum capito, 
supervacuo adiecta prae syllaba; ideO(]ue per vindicationcm 

duty of the judex to assign also a legacy by preception*. 
220. We perceive from this, that according to the opinion of 
our authorities, nothing can be left by preception, exce[)t 
property of the testator : for nothing but what belongs to the 
inheritance can be tlie matter of this adion. If then the 
testator have beciueathed in this form a thing not his own, the 
legacy is invalid at the civil law : but will be upheld by the 
seniUiiseonsultum*. In a special case, however, they admit 
that another man’s property can be left by preception : that is 
to say, if any one have be(jucathed a thing which he has 
given in mancipium to his creditors fiduciae eausa^: for they 
think the heirs can be compelled by the executive power^ of 
the judex to release the thing by payment of the money, so 
that he to whom it is so left may take it in advance. 221. But 
the authorities of the other school think that a legacy can 
be left by preception even to a stranger, just as if the wording 
were thus : I.et Titius take the man Stichus,” the syllable 
prae being added superfluously: and therefore that such a 

* “Also,” i. c. in addition to his the moment of mancipation, to de* 

proper function of dividing the inhc* liver the pro|x;rty Uck (pactum dc 
ntonce. emandpando^ fiducia)d* Savigny, 

* 8c. of Nero, li. 197. On Passasion^ translated by Perry, 

* “ Originally it was customary to p. 216. 

transfer to the creditor the pro}H;rty * Dirksen, sub verlx), { 1. A. 
in a subject by mancipation, with a Offieium^muneris parLs^ asccutw. 
p-omisc, however, by the creditor, at 
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Actio familiat crciscundae. 


rm legatara videri. quae sententia dicitur divi Hadriani 
constitutione coniirmata esse. (222.) Secundum hanc igitur 
opinioncra, si ea res a iure Quiritium defuncti fuerit, potest a 
legatario vindiari, sive is unus ex heredibus sit sive extraneus ; 
et si in bonis tantum testatoris fuerit, extraneo quidem ex sena- 
tusconsulto utile erit legatum, heredi vero familiae herciscundae 
iudicis officio praestabitur. quod si nullo iure fuerit testatoris, 
tam heredi quam extraneo ex senatusconsulto utile erit. (223.) 
Sive tamcn heredibus, secundum nostronim opinionem, sive 
etiam cxtraneis, secundum illorum opinionem, duobus pluri- 
busve eadem res coniunctim aut disiunctim legata fuerit, sin- 
gid/ [)artcs habere debent. 


AD LEGEM FALCIDIAM. 

224. Sed ol/m quidem licebat totum patrimonium legatis 


lepey appears to be one by vindication, an opinion which is 
said to be confirmed by a constitution of the late emperor 
Hadrian. 222. According to this opinion, therefore, if the 
thing liclonged to the deceased, ex jure Quiritium^ it can be 
“vindicated*” by the legatee, whether he be one of the heirs 
or a stranger : and if it only belonged to the testator in bonis*, 
the legacy, if left to a stranger, will be valid by the senatus- 
consult urn, but, if to the heir, will be paid over to him by the 
executive authority of the judex in the actio familiae ercis- 
cundac*: whilst if it belonged to the testator by no title at all, 
it will be valid, whether to an heir or a stranger, by reason 
of the senatusionsultum*, 223. If the same thing have been 
left to two or more conjointly or disjointly, whether it be to 
heirs, a('cording to our opinion, or to strangers too, accord- 
ing to theirs, all must take equal shares*. 

224. In olden times indeed it was lawful to expend the 


' n. lyf 

* II. 40, 41. 

• The tier ivat ion of the word 
eundu w ^Mvcti hv Fe>tus thus: “ Krc- 
turn cituuume sit inter consortes, 
ut in libris Icgunr Romanamm Icgi* 
tur. Katum a ctierccndo dictum, 
unde ct crcisc undae et crcisci. G- 
turn autem vocatum est a ciendo.” 
The sense of this may be thus given : 
“Between coheirs, "as we read in 
the Roman lawdro ^:s property b 


to be erefum diunujur. Erdum is a 
Word connected with iwrviv, to gather 
together, dtim from do, to portion 
out.” Hence the notion of Festus is 
that erdsd implies “to gather toge- 
ther and then apportion.” A joint 
inheritance is mtum ntumqnt, an 
inheritance to a single heirmYj/jw me 
dtum. See Olivetus’ note on Cic. 
de Oral. I. 

^ Sc. of Nero. n. ig;. 

* See Apj>cn(lix (H). 
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atquc libcrtatibus crogarc, nec quicquam hcredi itlinqucrc 
practcrquam inane nomen hcrcdis; u/que lex xii tabularum 
permittcrc videbatur, qua cavetur, ut quod quisque de re 8ua 
testatus esset, id ratura haberetur, his verbis : uti lfcasstt 
SUAE RE/, iTA lus ESTO. qua/t qui scripti hcredes erant, ab 
hereditate se abstinebant; et idcirco plerique intestati morie- 
l)anluL (225.) Itaque lata est lex Furia, qua, exceptis per- 
sonis quibusdara, ceteris plus mille asxibus legatorum nomine 
mortisve causa capere permissum non est. sed et hacc lex 
non pcrfecit quod voliiit. qui cnim verbi gratia quinque mi- 
lium aeris patrimonium habebat, potcrat quinque hominibus 
singulis millenos asses legando totum patrimonium erogarc. 
(226.) Ideo postea lata est lex Voconia, qua cautum est, nc 
cui plus legatorum nomine mortisve causa capere liceret quam 
heredcs caperent. ex qua lege plane quidem aliquid utique 
heredes habere videbantur; sc// tamcn fere vitium simile nasce* 

whole of a patrimony in legacies and gifts of freedom, and 
leave nothing to the heir, except the bare title of heir : and 
this a law of the Twelve lables seemed to permit, wherein 
it is provided, that whatever disposition a man made of his 
property, should be valid, in the words, In accordance with 
the bequests of his property which a man has made, so let 
the right be‘." Wherefore those instituted heirs often abs- 
tained from the inheritance : and on that account many per- 
sons died intestate. 225. For this reason the Lex Furia* 
was passed, whereby it was forbidden for any person, certain 
exceptions however being made, to take more than a thousand 
asses by way of legacy or donation mortis causd*. But this 
law did not accomplish what it intended. For a man who 
had, for instance, a patrimony of five thousand asses^ could 
expend his whole patrimony by bequeathing a ^thousand asses 
to each of five men. 226. Therefore, afterwards, the Lex 
Voconia* was passed, whereby it was provided, that no one 
should be allowed to take more by way of legacy or donation 
mortis eausd than the heirs took. Through this law the heirs 
seemed certain to have something at any rate: but yet a 

^ Tab. V. I. 3. 41. Ulp. 1. 2. 

• B.c. tSa. A different law from * Jost. Ifut, IL 7. l. 

the lex furia Caniuk named in I« ^ B.c 168. 
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Lex Fakidia. Invalid l^acics. 


batur; nam in multas legatarionim personas distributo patri- 
roonio potenutt adeo heredi minimum relinquere, ut non expe- 
diret heredi huius lucri gratia totius hereditatis onera sustinere. 
(237.) Lata est itaque lex Falcidia, qua cautum est, ne plus 
ei legate liceat quam dodrafftem. itaque necesse est, ut heres 
quartam partem hereditatis habeat et hoc nunc iure utiraur. 
(228.) In libertatibus quoque dandis nimiam licentiam con- 
pescuit lex Furia Caninia, sicut in primo commentario rettu- 
limus. 


DE INUTII.ITER REI.ICTIS I.EGATIS. 

229. Ante ^eredis institutionem wutiliter legatur, scilicet 
quia testamcnta vim ex institutione heredis accipiunt, et ob id 
velut caput et fundamcntum inlelligitur totius testaraenti here- 
dis institutio. (230.) Pari ratiowe nec libertas ante heredis 
institutionem dari potest. (231.) Nostri praeceptores nec 
tulorem eo loco dari posse existimant : sci/ Labeo et Proculus 


mischief almost similar to the other arose : for by the patri- 
mony being distributed amongst a large number of legatees, 
testators could leave so very little to the heir, that it would 
not be worth his while for the sake of this profit to sustain the 
burdens of the entire inheritance. 227. Therefore, the Lex 
halcidia' was passed, by which it was provided, that the tes- 
tator should not be allowed to dispose of more than three- 
fourths in legacies. And thus the heir of necessity must have 
a fourth of the inheritance. And this is the law we now 
observe. 228. The Lex Furia Caninia, as we have stated in 
the first rommentar)-, has also checked extravagance in the 
bestowal of gifts of freedom*. 

229. A legacy is invalid if set down before the institution 
of the heir, plainly because testaments derive their efficacy 
from the institution of the heir*, and therefore that institution 
is regarded as the head and foundation of the entire testament. 
230. For a like reason, liberty too cannot Ire given before 
the institution of the heir*. 231. Our authorities think that 
a tutor also cannot lie given in that place : but Labeo and 


* nr. 39. tJlpian, xxtv. 31. 

* t 


* Ulpitn, xxtv. 15. 
. * Ibid. 1. sa 
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tutorem posse dan, quod nihil ex hereditate erogatur tutoris 
datione* 

232. Postmortem quoque heredis inutilitcr legatur; id est 
hoc mode: cum heres meus mortuus erit, do lego, aut 
DATO, Ita autem recte legatur: cum heres MORimiR: quia 
non post mortem heredis relinquitur, sed ultimo vitae eius 
tempore, Rursum ita non potest legari: pridie quam heres 
MEUS MORIETUR. quod non pretiosa ratione receptum videtur, 
(233.) Eadem et de libertatibus dicta intellegemus, (234.) 
Tutor vero an [X)st mortem heredis dari possit quaerentibus 
eadem forsita^ poterit esse quaestio, quae de eo agitatur qui 
ante heredum institutionem datur. 

DK rOEKAK CAl'SA REMCTLS LEGATIS. 

233. Poenae quoque nomine inutilitcr legatur. poenac 
autem nomine legari videtur quod coercendi heredis causa 
relinquitur, quo magis heres ali(|ui</ facial aut non faciat ; velut 
quod ita legatur: si hkkks mkus kiijam sc^am iitio in ma- 

Proculus think a tutor can be given, I)ccause no charge is laid 
upon the inheritance by the giving of a tutor. 

232. A beijuest (to take cflect) after the death of the heir 
is also invalid*: that is, one in the form: “When my heir 
shall be dead, I give and bequeath,” or “let him give.’* But 
it is validly beiiueathed in the words : “ When my heir shall 
be dying:” lx‘cause it is not left after the decease of the 
heir, but at the last moment of his life. Again, a legacy 
cannot be left thus: “The day before my heir shall die/' 
Which rule seems adopted for no good reason. 233. I'he 
same remarks we understand to be made with regard to gifts 
of freedom. 234. But if it be asked whether a tutor can 
be given after the death of the heir, perhap.s the question will 
be the same as that discussed regarding him who is given 
before the institution of the heir*. 

235. A legacy by way of penalty is also invalid*. Now a 
legacy is considered to be by way of penalty, which is left for 
the purpose of constraining the heir, to prevent him doing 
or not doing something: for instance, a legacy in these terms: 
“ If my heir shall bestow his daughter in marriage on Titius, 

* Ulpian, XXIV, 16. * ir. 231. » Ulpian, XXIV. 17. 
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TRIMONIUM COLtOCAVERir, X MI LI A SEIO DATO; VCl ita: SI FI- 
1 , 1 AM TITIO IN MATRIMONIUM NON COIXOCAVERIS, X MILIA TITIO 
HATO. *cd et si heres verbi gratia intra biennium monu- 
mentum sibi non fecerit, x Titio dari iusserit, poenae 
nomine legatuw est. et lAnique ex ipsa definitione multas 
similes species propm.s fingere possumus. (236.) Nec libertas 
quidem poe«ae nomine dari potest; quamvis de ea re fuerit 
quaesitum. (237.) De tutore vero nihil possumus quaerere, 
quia non potest datione tutoris heres conpelli quidquam facere 
aut non facere ; ideoque nec datur poenae nowme tutor ; et si 
datus fuerit, magis sub condicione quam pomae nomine datus 
videbitur. 

238. Incertae personae legatum inutiliter relinquitur. in- 
certa autem videtur persona quam per incertam opinionem 
animo suo testator subicit, velut si ita legatum sit: qui primus 

AD FUNUS MICUM VENfAIT, HI HERBS MEUS X MILIA DATO. 

let him give ten thousand sesterces to Seius:” or thus: “If 
you do not bestow your daughter in marriage on Titius, give 
ten thousand to Titius." And also', if he shall have ordered 
ten thousand to be given to Titius, “if the heir do not," for 
example, “ set up a monument to him within two years," the 
legacy is by way of penalty. And in fact, from the mere 
definition we c.an invent many special cases of like character. 
236. Not even freedom can be given by way of penalty, 
although this jxiint has lieen (luestioncd. 237. But as to 
a tutor, we can raise no question, lieause the heir cannot 
1« compelled by the giving of a tutor to do or not to do 
anything : and therefore a tutor is not given by way of penalty : 
and if one be given, he is considered to be given under a 
condition rather than by way of penalty. 

238. A legacy to an uncertain person is invalid'. Now an 
uncertain person is considered to be one whom the testator 
brings lieforc his mind without any clear notion of his indi- 
viduality, for instance, if a legacy be given in these terms : 
“I.ct my heir give ten thousand sesterces to him who first 

* The a must lie repealed ; “ .Sed them to be rqpuded at pately con- 
et St, SI heres, etc.” tonf. 11 tst. ditional. 

Ix^aoes “poense nomine” were • Ulpian, XXIV. 18. 
made valid by JuAintan, who ordered 


Ligma U p^thmm sbtmgm invalid. 
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idem iuris est, si generaliter omnibus legaverit: quicumque ad 
FUNUS MEUM VENERiT. i/I ^dcm causa est quod ita relinqui* 
tur: QUICUMQUE FILIO MEO IH MATRIMONIUM FItlAM SUAM 
CONLOCAVERIT, El HERES MEUS X MILIA DATO, iMJ qU0(|Ue 

in eadem causa cst quod ita rrfinquitur : Qui post testamen- 
TUM CONSULES DFiJiGNATl ERUNT, aequc incertis personis legari 
videtur. et denique aliae multi huiusmodi s[)ecies sunt. Sub 
certa veto demonstralionc incertae personae recte legatur, 

velut: EX CX)GNATIS MEIS QUI NUNC 5UNT QUI PRIMUS AD 


FUNUS MEUM VENKRIT, El X MILIA HERES MEUS DATO, (239.) 

Libertas (juocjue non videtur incertae personae dari posse, 
quia lex Furia Caninia iubet nominatim servos liberari. 
(240.) Tutor quo(]uc certus dari debct. 

241. Postumo quoque alieno inutiliter legatur. fsl autm 
alienus posturaus, ([ui natus inter suos heredes testatori futurus 
non est ideoijue ex emancijuto ^wtniue fiiio conceplus neiK)S 
cxtraneus cst postumus avo ; item qm in ntcxo cst eius quae 


comes to my funeral." The law is the same if he have made 
a general teijuest to all: “Whosoever shall come to my 
funeral." Of the same character is a betjuest thus made : 
“ Let my heir give ten thousand to whatever man bestows his 
daughter in marriage on my son." And of the same character 
too is a bequest made thus : “ Whoever shall be consuls desig- 
nate after my testament (comes into oj^eration);" for it is in like 
manner regarded as a legacy to uncertain [)ersons. And there 
are in fine many other instances of this kind. But a legacy 
is validly left to an uncertain |>erson under a definite descrij*- 
tion, for instance ; “ Let my heir give ten thousand to that 
one of my relations now alive who first comes to my funeral." 
239. It is also not considered allowable for liberty to be given 
to an uncertain person, because the Lex Furia Caninia orders 
slaves to be liberated by namc‘. 240. A person given as 
a tutor ought also to be definite. 

241. A legacy left to a posthumous stranger is also invalid, 
Now a posthumous stranger is a person who, if bom, would 
not be a suns heres of the testator. Therefore even a grandchild 
conceived from an emancipated son is a posthumous stranger 
in regard to his grandfather : likewise the child conceived by 


‘ Ulpiaa, L 25* See note on 1, 45. 
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mubio nm interveniente ducta est uxor, extraneus postumus 
patri contingit 

242. Ac nc hercs quidem potest institui postumus alienus: 
est cnim incerta persona* (243*) Cetera vero qua/ supra dix* 
imus ad legata proprie pertinent; quamquam non inmerito 
quibusdam placeat poenae nomine heredem institui non posse: 
nihil enim intererit, utrum legatum dare iubeatur heres, sii 
fecerit alkiuid aut non fecerit, an coheres ei adidatur; quia 
tarn rf?heredis adiectione quara legati datione conpellitur, ut 
alicjuid contra propositum suum faciat. 

244. An ei (]iii in potestate sit eius quern heredem institui- 
mus recte legcmus, quaeritur. Servius recte legari probat, sed 
cvanescerc legatum, si quo tempore dies legatorum cedere so- 
Ict, adhuc in ])Otestate si/; ideoque sive pure legatum sit et 
vivo tcstatore id potestate heredis esse desierit, sive sub con- 
dicionc et ante condicionem in accident, deberi legatum. Sa- 

a wife who was married without conubium is a posthumous 
stranger in regard to his father. 

242. A posthumous stranger cannot even be appointed heir: 
for he is an uncertain person*. 243. But all the other points 
which we have mentioned above* apply to legacies solely: 
although some hold, not without reason, that an heir cannot 
be instituted by way of penalty : for it will make no difference 
whether the heir be bidden to give a legacy in case he do 
or fail to do something, or whether a co-heir be joined on 
to him : because as well by the addition of a co-heir, as by 
the giving of a legacy, he is com])elled to do something against 
his wish. 

244. It is a disputed point whether we can validly give a le- 
gacy to one who is in the poksias of him whom we institute heir*. 
JkrvMus maintains that die legacy is valid, but becomes void 
if the legatee be still in potestas at the time when the legacy 
usually vests*; and therefore, if either the legacy be left un- 
conditionally, and during the testator’s lifetime he cease to be 
in the potestas of the heir; or under condition, and the same 
occur before fulfilment of the condition, the legacy is due. 


' IL 23a, perc deberi pcc^iam ; venire diem, 

• U. 119, 231, 233. significat cum diem venisse, quo pe- 

» Ulpian, XXiV. 23. cuma peti poicsu’' Ulpiaxt Sec D, 

^ ^'Cedere diem significat i»d- 3a 16. 21^ pr* 
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binus et Cassius sub condicione recte legari, pure non recte, 
putant : licet enim vivo testatore possit desinere in potestate 
heredis esse, ideo tainen inutile legatum intelligi oportere, 
quia quod nullas vires habiturum foret, si statim post testamen* 
turn factum decessisset testator, hoc ideo valere quia vitam 
longius traxerit, absurdum esse/, diversae scholae auctores 
nec sub condicione recte legari putant., quia quos in potestate 
habemus, eis non magis sub condicione quam pure debere 
|>ossurous. (345 ) Kx diverso constat ab eo qui in potestate 
tua est, hcrede institute, recte tibi legari : sed si tu j)er eum 
heres extitcris, evanescere legatum, quia ipse tibi legatum 
debere non possis ; si vero filius emancipatu-s aut servus ma- 
numissus erit vel in alium translatus, et ipse heres extiterit aut 
alium fecerit, deberi legatum. 

346. Hinc transeamus ad fideicommissa. 

.Sabinus and Cassius think that a legacy can l)e left validly 
under condition, not validly unconditionally : for that although 
the legatee may happen to cease to Ik; in the potatas of the 
heir during the testator’s lifetime, yet the legacy ought to be 
considered invalid for this reason, that it is absurd that what 
would have been invalid, if the testator had died immediately 
after making the testament, should be valid because he has 
lived longer*. The authorities of the other school think that 
a legacy cannot lie left validly even under a condition, because 
we cannot be indebted to those who are in our potestas any 
more under a condition than unconditionally. 245. On the 
contrary, it is allowed that a legacy can validly be given to 
you, payable by one under your potatas'n'^Q is instituted heir*: 
yet if you become heir through him, the legacy is inoperative, 
because you cannot owe a legacy to yourself : but if the son 
lie emancipated, or the slave manumitted or transferred to 
another, and become heir himself or make another heir, the 
legacy is due. 

346. Now let us pass on to fideicommissa*. 

aiirai m »- i i ii . . lj.iii - •. ' « ' «»i ' » w n .iyjMa n w* ’ iii*» m . h 1___— 1— 

* This is Cato’s rule : “ Quod, si of order ; ami was held to be due on 

tcstamenli facti lera{x)rc decmu>set the equitable ground of respecting 
testator, inutile foret, id legatum, the testator's desires ; ** Fuieicom* 
quandocunque decesserit, non va- missum est quod non civilibus verbis, 
iere.'* D. 54. 7. 1. pr. scdprecativerelinquUttr,necearigore 

• Ulpian, XXIV. 14. juris dvilis profidscitur, sed ex voTun- 

’ Fideu<mmiisum wu a bequest tale datur relinqucntis.*’ Ulpia% 

given by way of request, not by way xxv. 1, 
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347. £t {Hrius de hereditatibus videamus. 

24S. Inprimis igitur sciendum est opus esse, ut aliquis heres 
recto iure instituatur, eiusque iidei committatur, ut earn here- 
ditatem alii restituat ; alioquin mutile est testamentum in quo 
nemo recto iure heres instituitur. (249.) Verba autem utilia 
fideicoinroissorum haec recte tnaxime in usu esse videntur: 
PETO, ROCK), voLO, nDEicoMMiTTO : quae proinde flrma singula 
sunt,atque si omnia in unum congesta sint. (250.) Cum igitur 
icri/serimus : Lucius titius heres esto, possumus adicere; 

ROOO TE, LUCl Tin, PETOQUE A TE, UT CUM PRIMUM POSSIS 
HEREUITATEM MEAM ADIRE, GAIO SEIO REDDAS RESOTUAS. 

possumus autem et de parte restituenda rogare ; et liberum est 
vel sub condicione vel pure relinquere fideicommissa, vel ex 
die certa. (251.) Restituta autem hereditate is qui restituit ni- 
hilominus heres permanet ; is vero qui recipit hereditatem, ali- 
quando heredis loco est, alitjuando legataril (252.) Olim ^utm 
ner heredis loco erat nec legatarii, sed potius emptoris. tunc 
cnim in »su erat ei cui restituebatur hereditas nummo uno cam 

247. And first let us consider as to inheritances. 

248. First, then, we must know that some heir must be in- 
stituted in due form, and that it must be entrusted to his good 
faith that he deliver over the inheritance to another : for if this 
be not done, a testament is invalid in which no heir is instituted in 
due form. 249. 'I'he proper phraseology for fideicommissa gene- 
rally employed is this : “ I beg, I ask, I wish, I commit to your 
good faith and these words are equally binding when employed 
singly, as though they were all united into one. 350. When, 
therefore, w’e have written: “ l^et Lucius Titius be heir;’’ we may 
add : " 1 ask you, Lucius Titius, and beg of you, that as soon 
as you can enter on my inheritance, you will render and 
deliver it over to Gaius Seius." We may also ask him to 
deliver over a part ; and it is in our power to leave fideicom- 
missa either under condition, or unconditionally, or from a 
specified day. 251. Now when the inheritance is delivered 
over, he who has delivered it still remains heir : but he who 
receiv^ the inheritance is sometimes in the place of heir, 
so^tiroes of legatee. 252. But formerly he used to be 
neither in the place of heir nor of legatee, but rather of pur- 
chaser. For it was then usual for the inheritance to be sold 
for a single coin and as a mere formality to him to whom it 


Smatusmsidtum TrAdlknum. 




hereditatem dicis causa venire ; et quae stipulationes inter 
dtUfrem hcrcditatis et emptorem interponi solent^ eaedm interpom- 
bantur inter heredem et eum cui restituet)atur hereditas, id est 
hoc raodo : heres quidera stipulabatur ab eo cui restituebatur 
hereditas, ut quicquid hereditario nomine condemnatus fiiisset, 
sive quid alias bona fide dedisse/, eo nomine indewnis ^jset, et 
omnino si quis cum eo hereditario nomine ageret, u/ recte de- 
fenderetur : ille vero qui recipiebat hereditatem invice/;? stipu- 
labatur, ut si quiz/ ex hereditate ad heredem pervenisset, id sibi 
restitucretur ; ut ctiam pateretur eum hereditarias actiones pro- 
curatorio aut cognitorio nomine exetiui, 

253, Sed posterioribus teraporibus Trebellio Maximo et An- 
naeo Seneca Consulibus senatusconsultiim factum est^ (|uo cau- 
tum est, ut si cui hereditas ex fideicommissi causa restituta sit, 
actiones quae iure civili heredi et in heredem a)ni)eterent ei et 
in eum darentur cui ex fidcicommisso restituta esset hereditas, 

was delivered over: and the same stipulations* which are 
usually entered into between the vendor and the purchaser of 
an inheritance, were entered into between the heir and the 
person to whom the inheritance was ilelivered over, i.e. in the 
following manner: the heir on his pan stipulated with him 
to whom the inheritance was delivered over, that he should 
be indemnified for any amount in whu h he was mulcted in 
connexion wdth the inheritance, or for anything which he had 
given bond jide to another, and generally, that if any one 
brought an action against him in connexion with the inherit- 
ance he should be duly defended: whilst the receiver of the 
inheritance stipulated in his turn, that if any thing should 
(afterwards) come to the heir from the inheritance, that should 
be delivered over to him : and tluit he should also allow him 
to bring actions concerning the inheritance, in the capacity of 
procurator or copiiior', 

253. But at a later period, when Trebellius Maximus and 
Annaeus Seneca were consuls, a scnatusconsultum was enacted, 
whereby it was provided, that if an inheritance were delivered 
over to any one on the ground of fideicommissum^ the actions 
which by the civil law would lie for and against the heir, 
should be granted for and against him to whom the inheritance 
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post quod senatusconsultum desierant illae cautiones in usu 
habcrl Praetor enitn utiles actiones ei et in eum qui recepit 
hereditatem, quasi heredi et in heredem dare coepit, «ieque in 
edicto projwnuntur. (254.) Sed rursus quia heredes scripti, 
cum aut totam hereditatem aut paene totam plerumque resti- 
tiiere rogabantur, adire hereditatem ob nullum aut minimum 
lucrum recusabant, atque ob id extinguebantur fideicommissa, 
Pegaso et Pusione Consulibus senatus censuit, ut ei qui rogatus 
esJrt hereditatem restituere perinde liceret quartam partem 
retinere, atque e lege Falcidia in legatis retinendi iws conce- 
ditur. ex singulis quoque rebus quae per fideicommissum re- 
lin(]uuntur eadem retentio permissa est per quod senatuscon- 
sultum ipse onera hereditaria sustinet ; ille autem qui ex fidei- 
commisso reliquam partem hereditatis recipit, legatarii partiarii 
loco est, id est eius legatarii cui pars bonorum legatur. quae 
s])ecies legati partitio vocatur, quia cum herede legatarius par- 


was delivered over in accordance with the fideicommissum. 
After the passing of which senatusconsultum, these securities 
(the stipulations) ceased to be used. For the Praetor began 
to grant utiles actiones' for and against the receiver of the 
inheritance, as if they were for and against the heir, and these 
are set forth in the edict 254. But again, since written heirs, 
being generally asked to deliver over the whole or nearly 
the whole of an inheritance, refused to enter on the in- 
heritance for little or no gain, and thus Juieicommissa fell to 
the ground, therefore in the consulship of Pegasus and Pusio 
the senate decreed, that he who was asked to deliver over the 
inheritance should be allowed to retain a fourth part, just as 
this right of retention is permitted by the Falcidian law in 
respect of legacies. The same retention is also allowed in the 
case of individual things left by fideicommissum. By this 
senatusconsultum the heir himself sustains the burdens of the 
inheritance, whilst he who receives the rest of the inheritance 
by virtue of fideicommissum, is in the position of a partiaiy 
legatee, i. e. of a legatee to whom a portion of the goods is 
left. Which species of legacy is called partitio^, because the 
legatee shares {fiartitur) the inheritance with the heir. The 


* See note 00 it 78. 
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titur hereditatem. unde effectum est, ut quae solent stipula- 
tiones inter heredem et partiarium legatarium interponi, eartlem 
interponantur inter eum qui ex fideicommissi causa recipi/ 
hereditatem et heredem, id est ut et lucrum et damnum heredi- 
tarium pro rata parte inter eos commune sit (255.) Ergo si 
quidem non plus quaw dodrantem hereditatis scriptus heres 
rogatus sit restituere, turn ex Trebelliano senatusconsulto re- 
stituitur hereditas, et in utrumque actiones hereditariae pro 
rata parte dantur : in heredem quidem iure civili, in eum vero 
qui recipit hereditatem ex senatusconsulto Trebelliano. (luara- 
(juam heres etiam i)ro ea parte quam restituit heres permanet, 
ei(}ue et in eum solidae actiones competunt : sed non ulierius 
oneratur, nec ulterius illi dantur actiones, quam a])ud eum com- 
modum hereditatis remanet. (256.) At si quis plus quam do- 
drantem vel etiam totani hereditatem restituere rogatus sit, 
locus ert Pegasiano senatusconsulto. (257.) Se</ is ([ui s^mel 
adierit hereditatem, si modo sua voluntate adicrit, sive retinue- 

result of this is that the same stipul.itions which are usually 
entered into between the heir and the partiary legatee, are also 
entered into between him who receives tlie inheritance by way 
of fideicommissum and the heir, i.e. that the gain and loss of 
the inheritance shall be shared between them in proportion 
to their interests. 255. If then the written heir l>e asked to 
deliver over not more than three-fourths of the inheritance, 
the inheritance is thereupon delivered over in accordance with 
the seMtusconsultum Trehdlianum, and actions in connexion 
with the inheritance arc allowed against both j)arties according 
to the extent of their interests'; against the heir by the civil 
law, and against him who receives the inheritance by the 
senaiusconsultum TrthclUanum. Although the heir remains 
heir even for the part he has delivered over, and actions as 
to the whole lie for and against him : but he is not burdened, 
nor are actions granted to him (for his own benefit) beyond 
the interest in the inheritance which belongs to him. 
256. But if he be asked to deliver over more than three- 
fourths, or even the whole inheritance, the senaiusconsultum 
Pegasianum applies. 257. But he who has once entered on 
the inheritance, if only he have done it of his own free will, 


> Ulpian, XXV. 14. 
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rit qtuutam partem sivc noluerit rctinere, ipse universa oncra 
hereditaria sustinet ; sai quarta quidem retenta quasi partis et 
pro parte stipulationes interponi debent tamquam inter parlia- 
r/um legatarium et heredera ; si vero totam hereditatem resti- 
tucrit, ad exemplura eraptae et venditae hereditatis stipulati- 
ones interponendae sunt (258.) Sft/ si recuset scriptus heres 
adire hereditatem, ob id quod dicat earn sibi suspectara esse 
quasi damnosam, cavetur /’ipsiano senatusconsulto, ut desi- 
derante eo cui rcstituere rogatus est, iussu Praetoris adeat et 
restituat, perindeque ei et in eura qui receperit actiones dentur, 
ac iuris est ex senatusconsulto Trebelliano. quo casu nullis 
stipulationibus oj)us est, quia simul et huic qui restituit secu- 
ritas datur, et actiones hereditariae ei et in eum transferuntur 
(lui receperit hereditatem. 

259. Nihil autem interest utrum aliquis ex asse heres insti- 
tutiis aut totam hereditatem aut pro parte restituere rogetur, 
an ex parte heres institutus aut totam earn partem aut partis 

whether he retain or do not wish to retain the fourth part, 
su.stains all the burdens of the inheritance himself ; but when 
the fourth is retained, stipulations resembling those called 
farfis ei pro partf oxxght to be employed, as between a partiary 
legatee and an heir ; and if he have delivered over the whole 
inheritance, stijmlations resembling those of a bought and sold 
inheritance must be employed. 258. lJut if the written heir 
refuse to enter upon the inheritance, because he says that 
It IS susiiected by him of being ruinous, it is provided by the 
smiusmsuJtum I’tgasianum, that at the request of him to 
whom he is asked to deliver it over, he shall enter by order of 
the Praetor and deliver it over, and that actions are to lie 
allowed lor and against him who has received it, as in the rule 
under the smatuscomultum Trebdlianum. In which case there 
IS need of no stipulations, because at the same time security is 
afforded to him who has delivered over the inheritance, and 
the actions attaching to it arc transfened to and against him 
who has received it 

259. It makes no matter whether a man instituted heir to 
the whole inheritance be requested to deliver over the inherit- 
Mce wholly or partly, or whether the heir instituted to a part 
be requested to deliver over the part or part of the part : for 
m the latter case too it is usual for account to be taken of 


of indhidiud things. 157 

partera restituere rogetur : nam et hoc casu de quarta parte eius 
partis ratio ex Pegasinno senatusconsulto haberi solet. 

260. Potest autem quisque ctiam res singulas per fidcicom- 
missuin relinquere, velut fundum, hominem, ves/m, argentum, 
pecuniam ; et vel ipsura heredem rogare, ut alicui restituat, vel 
legatarium, quamvis a legatario legari non possit (261.) Item 
I>otest non solum propria testatoris res per fideicommissum 
relinqui, sed etiam heredis aut legatarii aut cuiuslibet alterius. 
itaque et legatarius non solum de ea re rogari potest, ut earn 
nlioii restituat, quae ei legata sit, sed etiam de alia, sive ipsius 
legatarii sive aliena sit. sed hoc solum observandiim cst, ne 
plus quisquara rogetur alicui restituere, quam ipse ex tcstamento 
cep^rit: nain quod ainplius est inutiliter relinquitur. (262.) 
Cum autem aliena res per fideicommissum relinquitur, neccsse 
cst ei qui rogatus est, aut ipfwm redimere et praestare, aut aesti- 
mationem nus solvere, s/cu/ /wrisci/, si perdamnationem aliena 
res legata sit. sunt lanien (]ui putant, si rem ])er fideicommissum 


the fourth of tliat part according to the senatusconstilium 
sianum, 

260. A man can also leave indivi<lual things by fiddcom 
wisstm, as a field, a slave, a garment, plate, money: and 
( an ask either the heir or a legatee to deliver it over to some 
one, although a legacy cannot be charged upon a legatee’, 

261. Likewise, not only can the testator’s own projicrty be 
left by fidekotrwtissum, but that of the heir also, or a legatee, 
or any one else*. 'I'hercfore, not only can a request for re- 
deliver)' to another l)c ad(lres.sed to the legatee w'ith respect to 
the very thing left to him, but also with res])ect to a different 
thing, whether it Udong to the legatee himself or to a stranger. 
Put this only is to be observed, that no one may be asked to 
deliver over to another, more than he himself has taken under 
the testament: for the bequest of the excess is inoperative. 

262. Also, when another man’s property is left by fiddcom- 
missum, it is incumbent on the person asked to deliver it, 
either to purchase the ver)' thing and hand it over, or to 
pay its value. Exactly as the rule is when another man’s 
property is left by damnation*. There are, however, those 
who think that if the owner will not sell a thing left by fidd- 


^ Ulpian, XXIV. 20, 


* Ibid, XXV, 5. 


• II. 102, 
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Fideicommissary gifts of freedom. 


relictam dominus non vendat, extingui fideicommissum ; sed 
aliam esse causam per damnationem legati* 

263. Libertas quoque servo per fideicommissum dari potest, 
ut vel hcres rogetur manumittere, vel legatarius. (264.) 
interest utrum de suo proprio senw testator roget, an de eo qui 
ipsiuB heredis aut legaimx vel etiam extranei sit. (265.) Itaque 
ct alienus servus rcdimi et manumitti debet. quod si dominus 
cum non 7 r/Kiat, sane extinguitur libertas^ quia pro liberiaie pref ix 
computatio nulla intcr^'cnit* (266.) Qui autem ex fideicom- 
misso manumittitur, non testatoris fit hbertus etiamsi /^tatoris 
serums sit, sed eius qui manumitixt (267.) At qui directo, testa- 
mento, liber esse iubctur, velxxi hoc modo: %iiciws servos 


ME us USER ESTO, Vcl 


sricintM SERrt/.jf meum 


LIBERUM ESSE 


lUBEo, is ipsius testatons fit libertus. Nec alius ullus directo, 
ex testamento, libcrtatcm habere potest, quam qui utroque 


eomrmssum the fideicommissum is extinguished : but that the 
case is different with a legacy by damnation. 

263. Liberty can also be given to a slave by fideicommissum, 
in such manner that either the heir or a legatee may be 
asked to manumit him. 264, Nor does it matter whether 
the testator make re(iuest as to his own slave, or one belonging 
to the heir himself, or to a legatee, or even to a stranger'. 
265. And therefore, even a stranger's slave must be bought 
and manumitted, but if the owner will not sell him, clearly 
the gift of liberty is extinguished*, lx?cause no calculation of 
the value of liberty is jiossible. 266. Now he who is manu- 
mitted in accordance with a fideicommissum, does not bec ome 
the freedman of the testator, even though he be the testators 
slave, but the freedman of the person who manumits him^ 
267. Hut he who is ordered to be free by direct bequest in 
a testament, for instance, in the following words : “ Let my 
slave Sticluis be free.” or, order my slave Stichus to Ik 
free,” becomes a freedman of the testator himselP: no one, 
however, can have liberty directly by virtue of a testament, 

* tHpian, !l. 10. as stated in note on i. 37, 

I Ipian, n. ii. Lit. *‘no caL the /lAcrAwi owes to his cer- 

cttlatmn of pritY instead of lil)erty;* uin duties. 

For the aherativin of this rule sec * Such a freedman is called 
Just. n. «4. «. erdHus. Ulpian, 11. 7, 8. 

• This u a |>oint of importance, 
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tempore testatoris ex iure Quiritium fuerii^ et quo faeerct testa- 
mentum et quo moreretur. 

268. Multura autem differ///!/ quae per fideicoramissum rc- 
MnqumXux ab his qu/ie directo iure legantur. (269.) Nam eccc 
per fideicommissum e//am nuiu heredi/js relinqui potest : cum 
alioquin legatum nisi testamento far//? inutile sit (270.) Item 
intestates moriturus potest ab eo ad quern bona eius pertinent 
{idmmmissum alicui relinquere : cum alioquin ab eo legari non 
possit (27ca,) Item legatum codUillis relic/uw non aliter valet, 
quam si a testatore confirmati fuerint, id est nisi in testamento 
cavenV testator^ ut quidquid in codicillis scripserit id ratiim sit ; 
fideicommissum vero etiam non confirmatis codicillis relinciui 
potest (271.) Item a legatario legari non potest: sed fidei- 
commissum relin(|ui potest (juin etiam ab eo (|uo(]ue cui per 
fideicommissum relinquimus rursus alii per fideicommissum re 


except one who kdonged to the testator ex jure Quiritium 
at both times, viz. that at which he made the testament, and 
that at which he died*. 

26vS. 'Filings left h) Jideicmmissum differ much from legacies 
left directly*. 269. For, as an instance, an inheritance can 
l)e left \)) fideicommissum even by a nod*: whilst on the contrary, 
a legacy, unless a testament be made, is invalid, 270. Also 
a man about to die intestate ran leave a fideicommissum 
chargeable on him upon whom his goods devolve : although, 
on the c ontrary, a legac y cannot lic charged upon such an one. 
270/2. Likewise, a legacy left m codicils is not valid, unless 
the codicils l)e confirmed by the testator, i.e. unless the tes- 
tator insert a jiroviso in his testament that what he has written 
in the codicils shall stand good, but a Juteicommissum can be 
left even in unconfirmed (“odirils\ 271. Likewise, a legacy 
cannot be charged uj)on a legatee, but a fideicommissum can 
be so charged '. Moreover we can leave to a second person 
a further fideicommissum chargeable on a man to whom wc 


^ ripian, I. 23. 

* JuMinian asMiuilatcd legacies 
and fukk&mmisia in all re»{»ccts. 
See Inst. n. 20. 3. 

* Ulpian, XXV, 3. D. 32. (Lib. 
III.) 21. pr, 

* The law regarding codicils is to 


l>e found in Just. Jmt. n. 25. See 
Sandarb’ Jusiimam p* 3^9* A ccKlk il 
confjnnca would hcc<>mc part of the 
testament, and the legacy thus \k* 
come ))inding, 
f 11. 7 O 0 , 
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linquerc possumus. (272.) Item servo alieno directo libertas 
dan non potest: sed per fideicommissum potest (273.) Item 
codicillis nemo heres institui potest neque exheredari, quam- 
vis testamento confirmati sint at hie qui testamento heres insti- 
tutus est potest codicillis rogari, ut earn hereditatem alii totam 
vel ex parte restituat, quamvis testamento codicilli confirmati 
non sint (274.) Item mulier quae ab eo qui centum milia 
aeris census est per legem Voconiam heres institui non potest, 
taraen fidcicommisso relictam sibi hereditatem capere potest 
(275.) liUtini quoque qui hcreditates legataqu^ directo iure lege 
Junia cai)erc prohibentur, ex fideicommisso capere possunt 
(276.) Item cum senatusconsulto prohibitum sit proprium ser- 
vum minorem annis xxx liberum et heredem instituere, pleris- 
que j)larct posse nos iubere liberum esse, cum annorum xxx 
erit, et rogare, ut tunc illi restituatur hereditas. (277.) Item 

already have left a JiJeicommissum. 272. Likewise, liberty 
cannot be given directly to another man’s slave, but it can be 
given by fiddcomtnissum\ 273. Likewise, no one can be 
instituted heir or disinherited l)y codicils, even though they 
be confirmed by testament. But the heir instituted by testa- 
ment may be asked in codicils to deliver over the inheritance, 
wholly or in part, to another, even though the codicils be not 
confirmed by testament*. 274. Likewise, a woman, who by 
the Lex Voconia could not be instituted heir by any one 
registered* as having more than 100,000 awj, may still take 
an inheritance left her hy fidekommissum, 275. I^tins also, 
who are prevented by the Lex Junia from taking inheritances 
or legacies l)e{iueathed directly, can take by fideicommissum\ 
276. likewise, although we are forbidden, by a senatusmsultum 
to apix)int free and heir our own slave who is under thirty 
years of age, yet it is generally held that we may order him 
to be free when he shall arrive at the age of thirty, and 
ask that the inheritance be then delivered over to him*. 

^ \u 164, 167. 4 

* Ulpian, XXV, n. 4 1. 18. It was not by a 

* Sc, by ibc censors. The law is coHsulhtm but by a Ij.x \Atlm Sen- 

refantii to by Cicero, in fftrein, u. tia) that men were forbidden to ma- 
I. c, 42, c. 8, and /V nuroit a slave under thirty : still 

Ill, c. 10. Another provision of there need be no contradiction bc- 
the law it meutioued in 11, 226. tween this passage and 1. 18. let- 



and ligades 
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quamvis non possimus post raortem eius qui nobis hercs exli* 
terit, alium in locum eius hcredem instituere, tamen iwssumus 
eum rogarc, ut cum morietur, alii earn hereditatem tolani vel ex 
parte restituat. et quia |)ost mortem t[uo(iue heredis fideicom- 
missum dari {)otcst, idem efticcre possumus ct si ita scripse- 
rimus: ci’M ririvs hkres mevs mortuus frit, volo HKRKDt- 

TATKM MFAM AD rrUIJUM MAEVIIM PKRTINKRE. UtroqUC autcin 
modo, tarn hoc quam illo, Titiux hercdcni smim obligatiim 
relimiuit dc fidcicommisso restituendo. (27S,) Vraeterea Icgata 
/rr formularn pctimus : fideicominissa vero Roinae (piidem aput 
Consulcm vel a|)ut cum l^ractorcin (jui praecipue t/c fideicom- 
missis ius ditit persc(|uimur ; in proviru iis vcro aj)ut Praesidcm 
provintiae. (279 ) Item de fidcicommissis semper in urbc ius 


277. Likewise, although we cannot institute after the death 
of him who becomes our heir another heir to take his plaie*, 
yet we (an ask him to deliver over to another, when he shall 
be d)ing, the inheritame wholly or in part. And since a 
fiJdiommisstm can be given even after the death of the heir*, 
we can produce the siime effei t also if w'e word our be(|uest 
thus: “When Titius, my heir, shall l)c dead, I wish my in- 
heritance to belong to Publius Maevius/’ Py ea( h of these 
methods, both tlie first and the second, d'iiius leaves his heir 
bound to deliver over a fidthovtmni^um, 278. Moreover, wc 
sue for legacies by means of a Jormuhi^ : but we proi eed for 
JuUicommissa^ at Rome before the ('onsul, or the Proctor* 
whose sixaia! jurisdiction is over pldcommissa^ in the pro- 
vinces before the governor. 279. Likewise, judgment is given 
regarding JiJneommissa at any time in the city : but regarding 


Uit(»rs. to avoid the o[>eration of tnc 
A I ha Stmlia, had jirotiaMy ap- 
poinusl slaves under thirty, not as 
heirs mimediaiely, but 10 iic heir» 
when they readiest the a^^e of thirty, 
and this was rendered invalid by the 
S.C/ rhe S.C. therefore merely ap- 
iicd to a particular case the well- 
nown maxim: Nemo partim tes- 
lalus, partim intestatus dccedcrc po- 
test;^* for there would be an intes- 
tacy from the time of the testator’s 
death to that when the heir became 


thirty years old: or if wc consider 
that the heir ah intatato might oc- 
cupy dunng the interval, then the 
S.C. confutes us by the equally trite 
maxim; “Semei lieres, scmticr he- 
res.“ 

' U. 184. 

* But not a legacy: sec ll. 231. 

* IV. 30 ct f»Cqq. 

^ Ulpian, XXV. 11: *‘Jug omne 
fideicommksorura non in vimJica- 
tionc, R*d in petitione consisiet” 
Paulus, S, iV. IV. I. § (8, 
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Fiddcommissa and legacies contrasted. 


dicitur : de legatis vero, cum res aguntur. (280.) Fideicommis- 
sorum usurae et fructus debentur, si mode moram solutionis 
fecerit qui fideicommissum del)ebit : legatorum vero usurae non 
debentur; idque rescripto divi Hadriani significatur. scio tamen 
luliano placulrse in eo legato quod sinendi modo relinquilur 
idem iuris esse ciuod in fideicommissis : quam sententiam et his 
temi)oribus magis optinere video. (281.) Item legata Graere 
sK'ripta non valent : fidcicommissa vero valent. (282.) Item si 
legatum per damnationem relictum heres infi/zetur, in duplum 
cum eo agitur : fideicommissi vero nomine sem|)er in simplum 
j)ersecutio est. (283.) Item quod (]uist|ue ex fideicommisso 
plus debito per errorein solverit, repetere potest : at id quod ex 
causa falSii per damnationem legati plus debito solutiim sit, 
repeti non potest, idem scilicet iur/s est de eo [legato] (]uod 
non debitum vel ex hac vel ex ilia causa per errorem solutum 
fuerit, 

284, Krant etiam aliae differentiae, (|iiae nunc non sunt. 

legacies only on days appointed for sucli business. 280. The 
interest and |)rofUs of futeicommissa are due, in case he vvho has 

\)Vj 'X fidacommissum nukes delay of payment: but the inter- 
est of legat ies is not due : and this is stated in a rescript of 
the late cmi)eror Hadrian. 1 know, however, that Julianus 
thought the rule was the same in a legacy left sinendi nwdo' as 
in fideiammissa, and I see that this opinion prevails at the 
present time too. 281. Likewise, legacies written in Greek are 
invalid, Xmi jUaeommissa xxt valid*. 282. Likewise, if the heir 
deny that a legac y has l)cen left by damnation^, the action lies 
against him for double : but the suit {ox fideiiommissa^ is always 
for tlie value only. 283. Likewise, a nun am reclaim what he 
has paid by mistake beyond what was due under a Jidekommis- 
sum : whilst that whu h has for an erroneous reason been paid 
beyond what is due under a legacy by damnation cannot be 
recovered*. The s;unc undoubtedly is the law as to a legacy 
which, though not tlue, has for some cause or other been paid 
by mistake \ 

284. There used to be other differences ; but these do not 


' n. 509. 

• Ulpian, XXV. 9. 

• n. 101, 

• I’huaa, XXIV. 33. 


* In the first asc the leincv is 
due, but there iva paynicm in excess : 
in the second ca>c no legacy b due, 
at alb 


and 


(285.) Ut ecce peregrini poterant fide/commissa auptxt : et fere 
hare fuit origo fide/commiss^n^w. sed postea id prohibitum est ; 
et nunc ex oratione divi Hadriani senatusconsultu/w factum est, 
ut ea fide/commissa fiico vindicarentur. (286.) Caeli^t*s quo- 
que qui [>er legem Iiiliam hereditates legataque caj>cre pro 
hil)entur, olim fideicommiHsa videlantur cai)ere posse. Item 
orbi (jui j>cr legem Papiam, ob id quod libcros non hal)cnt, 
dimidias [)artcs heredititum legatorunuiue i*erdunt, olim solida 
fideicommissa videlxmtur capere |K)Sse. sed |)ostca senatus- 
consulto Pegasiano ])crindc fide/commissa (|uo(|ue, ac legate 
bereditatesque caiK.‘re posse pr()hil)iti sunt, eaque translata sunt 
ad cos (jui tcstamcnto lil>cros luibent, aut si null//s libcros 
halK-'bit, ad populum, sicuti inns est in logatis et in heredi- 
tatibus. (287.) Hidcm aiitsimil/ ex ( ans.a aiitem olim incertae 


jKjrsonae vel ])Ostumo alienoiHrr fidei('ammissum relirujuipoterat, 
quamvis ne(|ue heres institui necpic legari ei possit. set/ senatus* 


now exist. 285. For instance, foreigners could take fuki 
\ ami this was almost the first instance of fidneonh 
mtssij. But afterwards this was forbidden : and now a sirtafus- 


msuHum has been enacted, at the instaru e of the late cm|)eror 
Hadrian, that smh fidaiVtnmisMi are to be claimed for the 


fiscus. 286. Tnina Tried jiersons also, who by the l.ex Julia arc 
debarred from taking inlKTit.tn(es and legacies, were in olden 


limes ( onsidered capable of taking pdacommma'. Likewise, 
orhu who by the Lex Papia lose half their inheritances and 
legacies because they have no < hildren, were in olden times 


considered capable of taking in full. But after- 

wards by the smaiinamultum Pijamnum they were forbidden 
to take fidacommnsa as well as inheritances or legacies. And 
these were transferred to those jHtrsons named in the testament 


who have children, or if none of them have children, to the 


popnlus^ just as the rule is regarding legacies and inheritances*. 
287. For the same or a similar reason, too, a fideicommissum 
could fonnerly be left to an uncertain person or posthumous 
stranger, although such an one could not be a[)pointed either 
heir or legatee*. But by a scmiusconsulitm which was made at 


* n. 2 o6, 207. 

* 11, 258—241. Ulpian, XXII. 4* 


^ Cf. Val. Max. Lib. IV. c, 7 * 
•11. If I. Note. 
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FidHcommissa and legacies contrasted. 


consulto quod auctore diw Hadriano factum est idem in fidei- 
commissis quod in legatis hereditatibusque constitutum est. 
(288.) Item poenae nomine iam non dubitatiir nec per fidei- 
commissum quidem relinqui posse. (289.) Scif quamvis in 
mult/s iuris partibus longe latior causa sit fideicommissorum, 
quam eonim (juae directo relin^«untur, in quibus(/am tantum- 
dcm valcrtnt: tamcn tutor non aliter testamento dari potest 
(piam directo, veluti hoc modo: lihf.ris mkis titius tutor 
E sro, vel ita: liiifris mkis tiitum tutorem do: per fidei- 
commissum vero (lari non potest. 


the instance of the late emperor Hadrian the same rule was 
established with regard to fukicommissa as with regard to lega- 
cies and inheritances. 288. Likewise, there is now no doubt 


that a bequest by way of penalty cannot be made even by fidci- 
commissum. 28(j. 15 ut although in many jwints of law the scope 
of fideicommissa is far more comprehensive than that of direct 


beiiuests, and in others the two are of eiiual elTect, yet a tutor 
cannot be given in a tesLameiit in any manner e.scept directly, 
for instance thus : “ 'I'itius be tutor to my children or thus, 
“ I give Titius as tutor to my children : ’ and he annot be 
given by fidckommmum. 




( »6s ) 


1500K III.' 


L Inkshxiorum hm'diiaics xn tixbuhirum prbmm ad suos 
hmdcs pertinent. (2.) Sni autm heredes exist imant nr Uberi ijui 
in potestate morientis fucrint, xrluti fitius tiHave, nepos neptim ex 
fdi(\ prompos proneptisre ex nrpote fit io nato proptafus proptatave, 
nee interest utrum naturales sint Uberi, an adoptivi. 

Ita demum tamcn nepos nepttsre et pronepos proneptiroe suorum 
htredum numero sunt, si praeeedcns persona destent in potestate 
parentis esse, sbr morte id aceidcrit sire alia ratione, veluti eman- 
ei pat} one: nam si per id tempus quo qiiis moritur jiltus in potestate 
eius sit, nepos ex eo si/us lieres esse non potest, idem et tn cetens 


I. The inheritances of intestates hv a law of the Twelve 
'I'ables UMung in the fir.st place to the sui heredes*: 2. anti 
those descendants are ac c ounted sui iu redes who were in the 
potestas of the dyin^^ man, as a son or daughter, grandson or 
granddaughter by a sun, great granclson or great-granddaughter 
sprung from a grandson lK)rn Irom a son. Nor docs it matter 
whether they \k actual or adojHed descendants. 

But a grandson orgranddaughter. and a great grandson or great- 
granddaughter, are in the category of sui heredes only when the 
person prior to them in degree has ceased to be in the potestas 
of his asexmdant, whether that has hap[»ened by death or some 
other means, emaneijjatiem for instance ; for if at the time when a 
man dies his son be m his potestas, the grandson by him coinnot 
be a sum hens*. And the same we understand to be laid 


^ The first four paragraph!* of this ing from the MS. at ihh point. 
Wk ami a portion of the fifrh are ^ li. 156. Ulpian, XXH. 
fillcil in conjecturally by the (ierman XXVf. i. 
editors of the text, is a leaf b want- * u 127. 
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Sui hertdes. 


deinceps Hberorum personis dictum intelligemus, (3.) Uxor guoque 
quae in manu est sua heres est^ quia filiac loco cst; item nurus 
quae in jilii manu est^ nam et hate neptis loco est, sed ita demum 
erit sua heres^ si filius cuius in manu erit^ cum pater moritur^ 
in potestate eius non sit, idemque dicemus et de ea quae in nepotis 
manu matrimonii causa sit,, quia proneptis loco est, (4.) Postumi 
quoquCy qui si vivo parente nati essent^ in potestate eius futuri 
forent^ sui hordes sunt, (5 .) Idem iuris cst de his quorum nomine 
ex lege Aelia Sentia vcl ex senatusconsulto post mortem patris 
aiusa probatur : nam et hi vivo patre causa probata in potes- 
tate eius futuri essent. (6.) Quod etiam de eo filio, qui ex 
prima secundave mancipatione post mortem patris manumit- 
titur, f/ztelligemus. 

7. Igitur cum filius filinve, et ex altero filio nepotes nep- 
tesve extant, pariter ad hereditatem vocantur ; nec qui gradu 


down with regard to other classes of descendants. 3. A wife 
also who is in manus is a sua heres^ because she is in the place 
of a daughter : likewise a daughter-in-law who is in the manus 
of a son, because she again is in the place of a granddaughter'. 
But she will only be a sua heres in case the son, in whose manus 
she is, be not in his father’s potestas when his father dies. And 
the same we shall also lay dowui with regard to a woman 
who is in the manus of a grandson matrimonii causd^^ be- 
cause she is in the ])lace of a great-granddaughter. 4. Post- 
humous chiliiren also, w ho, if they had been born in the life- 
time of the asc endant, would have been in his potestas^ are sui 
heredes, 5. 'rhe law is the same as to those in reference to 
w’hom cause is proved after the death of their father by virtue 
of the Lex Aelia Sentia or the senatusconsultum : for these too, 
if cause had been proved in the lifetime of the father, would 
have been in his potestas^, 6. Which rule we also apply to a son 
who is manumitted from a first or second nraneijution after the 
death of his fiuhe^^ 

7. When therefore a son or daughter is alive, and also 
grandsons or granddaughters by another son, they are called 
simultaneously to the inheritance : nor does the nearer in 


* n 114, 


* I, et t 67 et seqq, 

♦ il. 1- iSh US' 
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proximior est ulteriorem excludit: acj^mim enim vklelxitur 
nepota neptesve in patris sui locum portionemque succederc. 
pari ratione et si ne|X)S neptist'e sit tx filio et cx nepote 
pronepos /r^meptisve, simul omnes vocantur ad hercditatcm, 
(8.) Et quia placebat nepotes nep/cjvc, item pronepotes \)to- 
neptesve in ])arentis sui locum succedere : conveniens esse visum 
est non in capita, sed in stir|)e8 hereditates dividi, ita ut filius 
partem dimidiam hereditatis ferat, ctex altero filio duo plurcsve 
nej)0tcs alteram dimidiam ; item si ex duohus filiis nei)fVc^ ex- 
tent, et ex altero filio units forte vcl duo, ex altero ires aut 
quattuor, ad unum aut ad duos liimidia pars iHJrtincat, et ad 
tres aut (juattuor altera dimidix 
9. Si miUus sit suorum heredum, tunc hereditas cx 

eadem lege xii tabulanim ad agnatos. (10.) Vocantur autm 
agnati qui Icgitiina cognatione iuncti sunt: legitima autem 
cognatio est ea tjuac per vnilis scxus personal coniungitur. ita- 


degree exclude the more remote : for it seemed fair for the 
grandsons or granddaughters to sun eed to the |)lace and |M)r- 
tion of their father. On a like itrim ijile also, if there be a 
grandson or granddaughter by a son and a great-grandson or 
greal-grandilaughtcr l)y a grandson, they are all called simulta- 
neously to the inheritance. 8. And situ e it .seemed good that 
grandsons and granddaughters, as also great-grandsons and 
great granddaughters, should succeed into the place of their 
ascentiant: therefore it appeared consistent that the inheritance 
should be divided not per capita but per stirpes, so that a son 
should receive one-half of the inheritance, and two or more 
grandsons by another son the other half : also that if there were 
grandsons by two sons, and from one son one or two perhaj)S, 
from the other three or four, one-half should l)clong to the one 
or two and the other half to the three or four. 

9. If there be no suns Acres, then the inheritance by the 
same law of the Twelve Tables klongs to the agnates*. 10, 
Now those are called agnates who are united by a relationship 
recognized by the law ; and a relationship recognized by the 
law is one traced through persons of the male sex. Brothers 


' T. 15^1, Talwila V, 1,4: **Si nfCCK-iCadgnalaKproximunfamiliAra 
ab inte&tato moritur cui suu& heres habeto.” 
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que mdm paire mil fratrej agna// sty sunt^ qui diatn msangni- 
net vocantur, nec requiritur an diam matrem eandm habuerint, 
item patruus fratris filio et invicem is illi <7gnatus est. eodem 
numero %unt fratres patrueles inter sc^ id esi qui ex duobus 
iratrihus progenm(\ sunt, qu^i* pleriq//^ diam consobrinos vocant, 
qua rationc scilicet ctiam ad plures gradus agfiationis pervcnire 
potcrimus. (n.) Non tamen omnibus simul ^z^^tis dat lex xii 
talmlarum hcreditatcm, sed his (\ui tunc^ cum certum est aliquem 
in testa to decessisse, proximo gradu sunt. (12.) Nec in eo iure 
successio est: idcoque si ^gnatus proximus heredita/rm omiserit, 
7 v/ antequam adierif^ clecesserit, se(]uentibus nihil iuris ex lege 
€om\)N\t (13.) ideo aiitcm non mortis tempore quis proximus 
sit requirimus^ sed eo tempore quo certum fucrit aliquem intes- 
tatum deeessisse^ quia si quis testamento /rzeto decesserit, melius 
esse visum est tunc ex iis re(]uiri proximum, cum certum esse 
coeperit nemincm ex eo testamento fore heredem. 


therefore born from the same father are agnates one to another 
(and are also called consanguinei); nor is it a matter of inquiry 
whether they have the same mother as well. Likewise, a 
father’s brother is agnate to his brother’s son, and conversely 
the latter to the former. In the same category, one relatively 
to the other» are jraircs patrueles^ />, the sons of two brothers, 
W'ho are usually called consobrini. And on this principle evi- 
dently we may trace out further degrees of agnation. 11. But 
the law of the 'rwelve 'fables does not give the inheritance to 
all the agnates simultaneously, but to those who are in the 
nearest degree at the time when it is ascertained that a man has 
died intestate. 12. Under this title too there is no .succes- 
sion’: and therefore, if the agnate of nearest degree decline the 
inheritance, or die before he has entered, no right accrues 
under the law to those of the next degree. 13. And the reason 
why we imiuire who is nearest in degree not at the time of 
death but at the time when it was ascertained that a man had 
died intestate, is that if the man died after making a testament, 
it seemed the l>eticr plan for the nearest agnate to be sought 
for when it l)ecamc certain that no one would be heir under 
that testament 


^ m. 31. uipian, XXVI. 5 , 
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14. Quod ad feminas tamen attinet, in hoc iure aliu</ in ipsa- 
rum hereditatibus capiendis placuit, aliiu/ in ccterorum l)onis 
ab his capiendis. nam feminanim hem/iMcs, jmnde ad nos 
a^nationis iure redeunt atque masculonim : nostrae vero heredi- 
rates ad feminas ultra consanguineoriim gradiim non pertinent, 
itaque soror fratri sororive legitima hcres est ; amita vero ct 
fra/m filia legitima hercs esse non potat. sororis aukm nobis 
loco est /’tiam mater aut novcrca (juae per in //wnum conven- 
tionem aput patrem nostrum iura filiae c on.fA7/ta est. 

15. Si ei qui defunctus erit sit frater et alterius fratris filiiis, 
sicut ex superioribus intellegitur, frater jmor est, quia gradu 
praecedit. sed alia facta est iiiris interpretatio inter siios heredes. 
(16.) Quodsi defuncti millus frater extet, sed sint liberi fratnim, 
ad onines quidem hereditas ])crtinet : sed (luaesitiim est, si 
dispari forte nuniero sint nati, tit ex uno iinus vel duo, ex altero 
tres vel quattuor, utruni in stirpes dividenda sit hereditas, sicut 


14. With reference to women, however, one rule has been 
established in this matter of law as to the taking of their inhe- 
ritances, another as to the taking of goods of otliers by them. 
For the inheritances of women devolve on us by right of agna- 
tion, equally with those of males : but our inheritances do not 
l)elong to women who are beyond the degree of consan^iirneoe'. 
A sister therefore is legitimate heir to a brother or a sister : 
but a father’s sister and a brother's daughter cannot be legiti- 
mate heirs, A mother, however, or a stepmother, who by con- 
ventio in manuni' has gained the rights of daughter in regard to 
our father, stands in the pl.ace of sister to us. 


I.";. If the deceased have a brother and a son of another 
brother, the brother has the prior claim, as is obvious from 
what we have said above', because he is nearer in degree, but 
a different interpretation of the law is made in the case of sui 
heredes*. 16. Next, if there Ire no brother of the deceased, but 
there be children of brothers, the inheritance belongs to all of 
them : but it was doubted formerly, supposing the children were 
unequal in number, so that there were one or two, perhaps, 
from one brother, and three or four from the other, whether the 


' III. 10. 

• 1. 108, 115 i. 
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inter sues heredcs iuris est an potius in capita, iawdudum 
taraen placuit in capita dividendam esse hereditatem. itaque 
quotquot erunt ab utraque parte personae, in tot portiones he- 
reditas dividetur, ita ut singuli singulas portiones ferant 

17, Si nullus agnatus sit, eadem lea: xii tabularum gentiles 
ad hereditatem vocal qui sint autem gentiles, primo comnien- 
tario rettulimus. ct cum illic admonuerimus totum gentiliemm 
ius in dcsuetiidinem al)isse, supervacuum est hoc quoque loco 
de ea re curiosius tractare. 

18. Hactenus lege xn tabularum finitae sunt intestatorum 
hereditates: quod ius quemadmodum strictum fuerit, palam 
est intclligere. (19.) Statim enim emancipati liberi nullum ius 
in hereditatem parentis ex ea lege habent, cum desierint sui 


inheritance should be divided per stirpes^ as is the nile amongst 
sui hercM's^y or rather per capita. It has, however, for some 
time been decided that the inheritance must be (livided per 
eapita, I'herefore, whatever be the number of persons in the 
two branches together, the inheritance is divided into that 
number of liortions, so that each one takes a single share. 

17. If there be no agnate, the same law of the Twelve 
Tables calls to the inherilance x\\t gentiles*: and who the 

are we have informed you in the first Commentary. And since 
we told you there that the whole of the laws relating to f^entiles 
had gone into disuse, it is superfluous to treat in detail of the 
matter here. 

18. 'I'hus flir the inheritances of intestates are limited by the 
law of the 'rwelvc Tables: and how strict these regulations 
were is clearly to be seen. 19. For in the first place, enianci- 
pated descendants have, according to this law, no right to the 
inheritance of their ascendant, since they have ceased to be sui 


* TaK V. 1 . 5, “Si a(lj,n\atus ncc 
esdt, genlili'^ familianj nancitor.” 
The explanation rcferml to is not 
now extant ; it was ctmiainetl on the 
page of the MS. miiisuig between 
fjl 164 and 165 of the hr&l com* 
mentary. The subja't l»cing one of 
merely antiquarian interest, it will 
perhaps lx? sufficient to quote the 
following {uissage from Cicero, To- 
pic* 6; ‘‘Gentiles sunt, qui inter 


eodem nomine sunt, Mon est satis. 
Qui ab mgenuis oriundi sunt. Ne id 
quidem latis est. Quorum majorum 
nemo servilutem servivit. Abest 
etiam nunc : Qui capite non sunt de- 
minuli. Hoc foiia&«e satis est/‘ 
Festus also sa)^: “(ientilis dicitur 
ct ex eotiem genere ortus et is qui 
simili nomine ap{)ellatur, ut ait Cin* 
cius; Gentiles mihi sunt qui mco 
nomine apj>clUntur.*‘ 



Strictness of tlu civil rules as to inheritanct 
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heredes esse. (20.) Idem iuris est, si ideo liberi non sint in 
potestate patris, quia sint cum eo civitate Romana donaii, ncc 
ab Imperatore in potestatem redacti fuerint (21.) Item agnaii 
capite deminuti non admittuntur ex ea lege ad hercditatem, quia 
nomen agnationis capitis deminutione perimitur. (22.) Item 
proximo agnato non adeunte hereditatem, nihilo magis sequens 
iure legitimo admittitur. (23.) Item feminae agnab/^* quaecum- 
que consanguineorum gradura excedunt, nihil iuris ex lege 
habent (24.) Similiter non admittuntur cognati qiii per femi- 
nini sexus personas necessitudine iunguntur ; adeo quidcm, ut 
nec inter matrem et filium filiamve ultro citroquc hereditatis 
capiendae ins conpetat, practer quam si j)er in manum convcn- 
tionem consanguinitatis iura inter eos constitcrint. 

25. Sed hae iuris iniquitatcs edicto IVaetoris emendatae sunt. 
(26.) nam libero^ omnes qui legitimo iure deheiuntur vocat ad 
hercditatem proinde ac si in potestate parentum mortis tempore 

heredes, 20. The rule is the same if children be not in the 
pokstas of their father, bec ause they have l>een presented with 
Roman citizenshi|) at the same time with him, and have not 
been placed under his pokstas by the emperor*. 21. Likewise, 
agnates who have suffered capitis diminutio are not admitted to 
the inheritance under this law, because the (very) name of 
agnation is destroyed by capitis diminutio', 22. Likewise, when 
the nearest agnate does not enter on the inheritance, the next 
in degree is not on that account admitted, according to statute 
law®. 23. Likewise, female agnates who are beyond the degree 
of consan^uineae have no title under this law*. 24. So also 
cognates, who are joined in relationship through jKirsons of the 
female sex, are not admitted : so that not even between a 
mother and her son or daughter is there any right of taking an 
inheritance devolving either the one way or the other\ unless 
by means of a conventio in manum the rights of consanguinity 
have been established betw'cen them*. 

25. But by the Praetor’s edict these defects from ec)uity in 
the rule have been corrected. 26. Lor he calls to the inherit* 
ance all descendants who are deficient in statutable title, just 


* I. 94. * I. 158. daughter), nor the icon’s (or daugh* 

* m. n. ^ 111. 14. ter'b) by the mother. 

* Vii. neither can the mothers • m. 14. 
inheritance be taken by the iion (or 




Praetorian emendations of this strictness. 


fuisscnt, sive soli sint sive etiam sui heredes, id est qui in potes- 
tate patris fuerunt, concurrant. (27.) Agnatos autem capita 
deminulos non secundo gradu post suos heredes vocat, id est 
non eo gradu vocat quo per legem vocarentur, si capite minuti 
non essent ; scd tertio, proximitatis nomine : licet enim capitis 
deminutione \ns legitimum perdiderint, certe cognationis iura 
rctinent. itaque si quis alius sit qui integrum ius agnationis 
habebit, is potior erit, etiam si longiore gradu fiierit. (28.) Idem 
iuris est, ut quidam putant, in eius agnati persona, qui proximo 
agnato omittente hereditatem, nihilo magis iure legitimo admit- 
titur. sed sunt ()ui putant hunc eodem gradu a Praetore vocari, 
quo etiam per legem agnatis hereditas datur. (29.) Feminae 


as though they had been in the/^)/^xto of their ascendants at the 
time of their death, whether they be the sole claimants, or 
whether sui heredes also, i.e, those who were in the fofesfas of 
their father, claim with them. 27. Agnates, however, who have 
suft'ered ((i/>itis dminutw he does not call in the next degree 
after the sui heredes^ i.e. he does not call them in that degree in 
whi('h they would have been called by the law if they had not 
suffered eapitis dimmutio ; but in a third degree, on the ground 
of nearness of blood ; for although by the capitis diminuiio they 
have lost their statutable right, they surely retain the rights of 
cognation’. If, therefore, there be another [lerson who has the 
right of agnation unimpaired, he will have a [irior claim, even 
though he be in a more remote degree. 28. The rule is the 
same*, as some think, in the case of an agnate, who, when the 
iKXirest agnate declines the inheritance, is not on that account 
admitted liy statute law'. But there are some who think that 
such a man is called by the Praetor in the same degree as that 
in which tlic inheritance is given by the law'“ to the agnates. 


' **()ula ratio civilia <jui- 

?m jura coruun|K're |H>tost, nalura* 
lia vero mm 1, 158. 

• That is, such a ju'rson is called 
in the third, not the second dqjrec. 
The qiKNtion here discussed is a very 
imfmrtant one. If the jqaiatc re* 
ferred to took a& one of the third 
class, he wmld take concurrently 
with cogn-ates; whereas if he Umk in 
the second das& he would have the 


whole inheritance to the exclusion of 
the cognates. Further, if the .T|^ate 
were thrown, in the case suj)|msed, 
into the third class, he might after 
all get nothing from the inheritana*, 
for instance he might lie related to 
the dcceasetl in the third degree of 
hlo(xl, and so be exclndetl by ciig* 
nates who wrere of the first or se* 
cond. 

* Sc, Tab. V, 1 . 4. 
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certe agnatae quae consanguineorum gradum excedunt tertio 
gradu vocantur, id est si neque suus heres neque agnatus ullus 
erit (30.) Eodem gradu vocantur etiam eae personae- quae 
per feminini sexus personas copulatae sunt (31.) Liberi quo- 
que qui in adoptiva familia sunt ad naturalium parentuin herc- 
ditatem hoc eodem gradu vocantur. 

32. Quos autem Praetor vocat ad hereditalem, hi heredcs 
ipsi? (juidem iure non JiunL nam Praetor heredes facere non 
Y^kst: per legem enim ianiiim vel similem iitris cim^titutkmm 
Yieredes fiunt^ veluii per ^cnaiusconsultum et co\\%f\hit\om*m p/v//- 
('i/^7/em : sed eis si ^///dem Praetor del bonorum \tossessmcm^ 
liKO hered//ni con^\h\un/un 


33. Aui/iue aukm alios etiam fvwpl//res^rad/y.s Praetor faeit in 
bonorum posses sione danda^ dum /d ag//, ne quis sine successor e 
moriafur, de (luibiis in his rommentariis co/iexe non agimus 
ideo, quia hot: ius UHiim ])ropriis co///inentariis quoque idias cxplk 
avimus. Hoc solum admonuis.se suflicit [desunf luu 36J. (34.) 


29. Female agnates ^\h() are beyond the degree of consanguineae 

are undoubtedly t ailed in the third degree, i.e. when there is no 

suus hercs or agnate. 30. In the same ( lass are calleti those 

])ersons also who are joined in relationship through j)erson3 of 

the female sex. 31. Descendants also who are in an adoptive 

family are called in the same 
* 

actual ascendants. 


degree to the inheritances of their 


32. Now those whom the I’raetor calls to the inheritance do 
not l)ccome heirs in strictness of law : for the Praetor cannot 
make heirs, as heirs exist only by a lex or some analogous 
constitution of law, for instance by a senatusconsultum or consti- 
tution of the emperor : but if the l^raetor grant to them posse.s- 
sion of the goods, they are put into the {wsition of heirs. 

33. I'he Praetor further makes many other degrees in the 

giving of posse.ssion of the goods, whilst jiroviding that no one 
shall die without a successor. Concerning which degrees we 
do not treat at length in this work, because we have ex[)lained 
all this branch of law elsewhere in a work devoted to the sub- 
ject It is sufficient to make this statement only ‘ 


' At this point several lines of the of the missing portion can be ga- 
MS. arc illegible; but the substance thered from Llpian, 'I’lllc XXVJII. 
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Interdict Quorum Bonorum. 


— item ab inttstito heredes suos et agiw/<« ad bonorum posses- 
sionem vocat quibus casibus benefitium eius in eo solo videtur 
aliquam utilitatem habere, quod is qui i/a bonorum possessionem 
/e/i/, interdicto cuius prindpium est Quorum bonorum uti 
possit. cuius interdicti q«ae sit utilitas, suo loco proponemus. 
alioquin remota (juoque bonorum possessione ad eos hereditas 
pcrtinet iurc civili. 


34. . , . likewise he rails the sui and a^nati, who are heirs on an 
intestacy, to the possession of the goods. In which cases his 
grant appears to bestow an advantage only in this respect, that 
a man who tints sues for possession of the goods can make use 
of the interdict rommcni ing with the words: Quorum Bonorum'. 
What is the advantage of this interdict we shall exjtlain in its 
proper place. As to all other incidents, even if the possession 
of the gooils were left out of question, the inheritance belongs 
to them by the civil law. 


lUntomm po^u'ssio h ('illici (ort/nt 
tiihulas or sidtuiium 

hts or ///' tntnitUo, 

Tho reiisun why lu’ir^ entitled at 
the civil law took a<lvanla^T of the 
second-named poss(.ssio is j^ivcn in 

'I'hc same po^ussn> was aUo j^»rant- 
cd in certain can's to those who 
coultl not claim nccordmj; to strict 

It may lie useful to contrast the 
that of the Twelve Tables. 

Twuvi. Tahles. 

L Sul hcictlcs. 

II. Agnati ct coibanguincac. 

III. Gentiles. 


hw. Sec I'lpian, xxvili. 6. Gains 
11. tlQ. 

dhe pifsu'islofte!: (ontni tahitla’!,, ora 
cotTsiderable mimlfer of them, ha\e 
been named already by (iaius and a 
n^inn* of them is also to be found in 
Ulpian, xxvin. 2 -4, 
d'hc pos.u’.woncf ah tuicstato arc 
enumerated in Ulpian, xxviii, 7. 

Traetorian system of succession with 

TKArroR’.s KnicT. 

I, (0) Sui heretics. 

]) Kinancipated children. 

• ^ 

(B. r. “untie liheri’’). 

H. Acnati et consangnineac. 

(It, r. “ unde Icj;itimi”). 
Ill, (a) A};nati capite deminutL 

*\^natac. f ZQ. 

.\gn,ati successores, J aS. 
Lil)cri in adoptive fami- 
lil 

(f) Cognati. § 30. 

(B. 1‘. “unde cognati,” or 
“proxirailaus - 


IV. 144. 



Bmrm JPpssessh sine re, turn re. 


35. Ccterum saepc quibusdara ita datur bonomm posscssio, 
ui is cui data sit, non optineat hereditatem : quae bonorum 
sessio dicilur sine re. (36.) «am si verbi gratia iure facto 
testamento heres inst/^utus creverit hereditatem, sed bonomm 
possessionem secundum tabulas testamenti petere noluerit, con- 
icntus eo, quod iure civil/ heres sit, nihilo minus ii qui nullo 
facto tesuimento ad inlestati bona vocantur possunt i)CtcTc 
l)onorum possessionem : sod sine re ad eos hcrcdilas j)ertinet, 
cum testamento scriptus heres erincere hereditatem ])Ossit. 
(37.) Idem iuris est, si iniestato aluiuo mortuo suns heres 
piietr bonorum pofUfoasionom, coY\tev\tu% \egitimo iun\ mim 
el agnalo competit iiuidem bonomm possessio, sed sine rc, (’um 
cviiKi hereditas a/» su\) herede ]>otest, et illud convenientcr, 
si ad a^matum iure c ivili periinet hereditas et hie adierit here* 
diiatem, sed bonorum possastoncm ijctere noliierit, et si (juis ex 

35. but frequently the possession of th<* poods is granted to 
])ei>plc in siu'h a manner, that he in whom it is given does not 
ol'tain the mheritam e ; which pcis.session of the poods is said to 
\)o >tnc rc (without benefit)’. 3O. lor, to take an example, if 
the heir instituted in a testament legally executed have made 
cretion for the inheriiam e*, but have not cared to sue for posses- 
sion of the goods “ m areordam e with the tablets,'’ ('onlent 
with the fait that ho is heir at the civil law, those, nevertheless, 
who are called to the goods of the intestate in c ase no testa- 
ment be made, can sue for the possession of the goods : but the 
inheritance belongs to them sinr since the written heir can 
wrest the inheritanc e fiom ihern^ 37. The law is the same, if, 
when a person has died intestate, his suus //cm do not c are to 
sue for the jiossession of the goo<Ls, U'ing content with his 
statutable right For then the i)'>ssession of the goods belongs 
to the agnate, but r///c re, since the inherilanc e can be wrested 
away from him by the suu^ hres. And in accordance with this, 
if the inheritance belong to the agnate by the civil law, and he 
enter ufion it, but do not c are to sue for possession of the 
goods, and if one of the cognates of nearest degree sue for it, 


^ II. 148 . Ulpian, xxvili. 13; and the hereditas remain’* with the 

XXni. 6. wriiicn heir, cum re, Ihit (iaiiiH js 

* II. 164. here u>inp hereditas to sij;nify “the 

* More coneclly the hanmm pos- herethtamenU/’ rather than “the iu- 

bclongs to them, but is une re, heritancc.” 
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InherUancts of Libertu 


proxiniis cognatus petierit, sine re habebit bonorum possessio- 
nem propter eandem raiionein. (38.) Sunt et alii quidam simi- 
les casus, quorum ^\uiuos superiore commentario tradidimus. 

39. Nunc de libcrtorum bonis videamus. (40.) Olim ita- 
quc liccbat liberto patronum suum in testamento praeterire : 
nam ita dcinum lex xn tabularum ad hereditatem liberti voca- 
bat patr^?;/um, si intcslatus mortuus esset libertus nullo suo 
hcrcile /rlicto. itaque intestato quoque mortiio liberto, si is 
suum heredem rcliqiierat, nihil in bonis eius patrono iuris erat. 
ct si ([uidein ex naturalibus liberis ali(iuem suum heredem reli- 
<iuisset, nulla vidcbatur esse querela; si vero vel adoptivus 
films filiavc, vel uxor (jiiae in manu esset sua hercs esse/, aperte 
inu///um erat nihil iuris jiairono superesse. (41.) Qua de causa 
postea Practori'^ edii lo haec iuris iniiiiiitas emnidata est. sive 
eiiiin faeiat teslaincntuin libeitus, iubetur ita testari, ut ]jatrono 
suo partem dimidiam bonorum suorum relimpiat; et si aut nihil 
aut minus (piam jiartem dimidiam reliquerit, datur patrono 


he u'ill for the same reason have possession of the goods sine re, 
38. 'Fhere are ( eitain other similar cases, some of which we 
have treated of in the preceding bookh 
39. Now let us (onsider about the goods of freedmen*. 
40. Formerly then a freedinan might pass over his patron in 
his testament : for a law of the 'rwelve 'rablcs‘’ called the 
patron to the inlieritance of a freedman, only if the freedman 
had died intestate and lea\ing no suns /teres, 'Fherefore, even 
when a freedman died intestate, if he left a suns heres^ his 
pation hail no i laim to his goods. And if indeed the suns 
/teres he left were one of his own actual children, there seemed 


to be no ground for I’omplaint, but if the suus /teres were an 
adopted son or daughter, or a wife in martuSy it was clearly 
inequitable that no light should survive to the patron. 41. 
Wherefore this dcfei i from equity in the law was afterwards 
corrcctevl by the Praetors edict. For if a freedman make 
a testament, he is ordered to make it in such manner as to 


leave his |0tron the half of his goods: and if he have left 
him either nothing or less than the half, possession of one-half 
of the goods is given to the patron ‘‘ against the tablets of the 


* u* 119, 148, I49. 


• Ulpian, XXVII, xxix. 


* Tab. V. L 8. 
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contra tabulas testamenti partis dimidiae bonorum possessio. si 
vero intestatus moriatur, suo herede relicto adoptive filio, 
uxor<f quae in manu ipsius esset, vel num quae in manu filii 
cius fuerit, datur aeque patrono advcrsus hos sues heredes 
partis dimidiae bonorum possession prosunt autem liberto ad 
excludendum patronum naturales liberi, non solum quos in 
potestate mortis tempore habet, se^ etiam emancipati et in 
adoptionem dati, si modo alicjua ex parte heredes scripti sint^ 
aut pracieriti conXx^. tabulas testamenti bonorum possessionem 
ex edicto petierint : nam exheredati nullo modo repellunt pa- 
tronum. (42.) Postea lege Papia aiicta sunt iura patronorum 
i]uod ad lociipletiores libertos pertinet. Cautiim est enim ea 
lege, ut ex bonis eius (pii sestertiorum nummorum centum miliww 
plinxsve patrimon////// ;r//^//mt, et i)auciorcs (]uam tres liberos 
habebit, sive is testamento facto sive intestato mortuus erit, 
virilis pars patrono debeatur. itaque cum unum filium unamvc 
filiam heredem reli(iucTit libertus, perinde pars dimidia patrono 
debetur, ac si sine ullo filio filiave morcrctur ; cum vero d//^j 

testament.” But if he die intestate, leaving as suus lures an 
adopted son, or a wife who was in his own manusy or a 
daughterdivlaw who was in the manus of his son, possession 
of half the goods is still given to the jiatron as against these 
sui hmJes, But all actual descendants avail the freedman 
to exdude his patron, not only those whom he has in his 
potestiu at the time of death, but also those emancipated or 
given in adoption, provided only they be appointed heirs to 
some portion, or, being passed over, sue for possession of 
the goods ‘^against the tablets of the testament” in accordance 
with the edict: for when disinherited they in no way bar the 
patrom 42. Afterwards by the l.ex Papia ‘ the rights of 
patrons in regard to wealthy frecdnien were increased. Fur it 
has been provided l)y that law that a proportionate share shall 
be due to the patron out of the goods of a freedman who 
leaves a patrimony of the value of 100,000 sesterces or more, 
and has fewer than three children, whether he die with a 
testament or intestate. When, therefore, the freedman leaves 
as iieir one son or one daughter, a half is due to the patron, 
just as though he died without any son or daughter: but 


la 


1 A-D. 4. See note 00 il u 1. 
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duasve heredes reliquerit, tertia pars debetur ; si tres relinquat, 

repellitur patronus. \linca vacua!] 

43. In bonis libcrtinamtn nullam iniuriam antique iure pati- 
ebantur patroni. cum enim bae in pat/*(C?norum legitima tuteJa 
essent, non aliter scilicet testamentum facere poterant quam 
patrono auctore. itaque siv'e auctor ad testamentum faciendum 
foetus erat, mquetmtum^ (juantum vclld^ icsiamenio sibi relic///;;/ 
dc sc queri dehebat^ qui id a lihcxt^L impc/rarc poXwtraL si 
auctor ci fiuius non erat, ctiarn (ut\\is hereditakm morle 
fins CdpiAyixi ; nam neque situm heredem liheria rclinquebat qui 
posset palroruim a bonis cius vindicandis repellere. (44.) Sed 
postea lex Papia am (juattiior liberorum iure libcrlinas tutela 
patronorum libcrarct, et eo modo injerrei^ ut iam sine patroni 
///toris aii<'lor/A7/c kstari possent^ prospexif^ ut pro numero liber- 
vrum quos superstites libcria habuerit virilis pars patrono dc- 

beatiir- ex bonis cius, ([uac omnia iuris [2 //>/.] 

ad patronum ])crtinct. 


\vhcn lie leaves two heirs, male or female, a third part is due : 
when he leaves three the patron is excliuled. 

43. As to the goods of freedwoinen, the jiatrons suffered 
no wrong under the ancient law. For since these women 
>sere uniler the futehi b^iiima of their patrons, they obviously 
(ould not make a testament excejit with the authorization 
of the jiatron'. d'herefore, if he had lent his authonziuion to 
the making ol a testament, and that amount which he wishcil 
tor had not been left to him, he had himself to blame, since 
he ioiild have obtained this from the freedwoman. Put if 
lie hatl not lent lu‘r his authority, he look the inheritance even 
more surely on her death : since a freedwoman coual not 
leave a suns lures to exclude the patron from his claim upon 
her goods”. 44. ]!ut afterwards, when the Lex Papia had 
t‘xemi)ted freedwomen from the tutela of their patrons by 
prerogative of four children*, and so had ciTH)owered them 
thenceforth to make a testament without the authorization of 
their |»alron, it provided that a projiortionate share should be 
due to the patron, determined by the number of children 
whom the freedwoman had surviving 


• Ulpian, .xxix, 3. 

* X* 194* Ulpian, XXIX. 


^ n. 11%, iti. 
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45, i^uae autem diximus de patrono, cadem intelligemus et 
item i\e xiepote ex JUio^ et de prone/»?/< 

(46,) /'i/ia vero patrom, item 
, ex \)X0Viepiis ex nc|K)t^ /ilio nato \iroptafx% quamvis 
halmnt^ t/zW/ege xn tabuhmim patrontz datum est, 
tameit vocat tanttm masadmi sex//^ pMTonorum libetos : sed Jiha, 
ut contra iabulas testamonii lihcr/i vcl ab intestaio contra fdinm 
atk)[>tiviini :vV uxorem fmxunnr (fwttdiae /iir/is l)ononim pos- 
sessionem i)etat, triiim lil>eronim iurc lege Papia ronsequitur : 
abler hoc ius non habet. (47,) Se// ut cx bonis lihcrb/c suae 
qiiattu(»r liberos 1 ki1k'//A'x rvnl/s [wrj* ei debeietuf\ liberorum 
qiixAem \itre non est con//r///7/j7/m, lit (luidam puiant. se</ ta- 
men intestata liberta inortua, verba legis Papiae faciunt, ut 
ei virilis pars debeatur. si \ero tesumenlo facto mortua sit 
liberta, tab* ius ei ilatur, (juale daiuin est fatronae tribus 
\ibcfts honorutiU\ ul p;v///de bonorum posscss\oficm habcat 


45. All tliat we h:i\e said regarding a patron, we shall 
a[)ply also to the son of a patron, to his grandson by a son, 
and to Ins ;ereat grandsvin sprung from a grandson born from 
a s>n'. gA. Hut although the (iaughter of a patron, and his 
granddaughter by a son, and Ins great gramldaughtcr sprung 
Irom a grandson liorn born a son have the same right whit h 
is given to the patrtju hmisrlf by the law of the Twelve 
dables, yet the Praetor only tails in male descendants of the 
patron: but by prcrog:itive t»f three (duldren the daughter, 
aciordmg to the Pc\ l‘apia, obtains (the privilege) of suing 
fur possession of half the go(»ds ‘^against the tablets of the 
testament ■’ of a freedman, or on his intc.^t^y, in opposition to 
his adopted son, or wife, or daughterin law: in other cases 
she has not this right. 47. Hut, as some think, it is not a 
conse<iuente of this i^rcrogative of children (of the patron's 
daiiglucr) that a proportionate share should be due to her <^ut 
of the g(xxls of her freedvvoman who has four children. Still, 
howe\cr, if the freedwoman die intestate, the words of the 
Ivcx Pajiia arc express that .she shall have a proportionate 
share. Hut if the freedwoman die leaving a testament, a 
right is given to the patron’s daughter similar to that given to a 
patroness having the prerogative of three children, vil that she 
shall have the possession of the goods, just as the patron and 

^ Ulpum, XXIX, 4. 
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quam peUrenus liberique coain tabulas te&Utmmii liberti habent : 
quamvts parum ditigenter ea pars legis scripta sit (48.) Ex 
^is ap{)aret eatr^eos heredes patrononim longe rtmotum ab 
Omni eo iure iri, quod vel in /^testatorum bonis vel contu tab«/a$ 
testamenti patrono competit. 

49. Patronae olim ante legem Papiam hoc solum ius habe- 
bant in bonis libertoru/w, quod etiara patronis ex lege xn tabu- 
laruin datum cst. me ^niw ut contra tabulas tej/(rmenli, in quo 
\traeterdae eran/, vel ab intestate contra f/lium adoptivum vel 
uxorem nurumve bonorum iwssessionem par//j Himidiae pr- 
terent, Praetor siw; liter ut \)atrono \i\ierisque eius concessit. 
(50.) Sed postal tex Papia duobt/r liber is honora/ae ingenuae 
jjatronae, libertinae tribus, cadem fere iura dedit quae ex edicto 
Praetoris [)atroni habent. trium vero liberorum iure honoiatae 
ingenuae patronae ca iura dedit quae per eandem legem pa- 


ins descendants have, “against the tablets of the testament;” 
although this portion of the lex is not very carefully worded 
48. From the foregoing it appears that extr:meous heirs' of a 
patron are to be comjrletely debarred from the whole of the 
right which appertains to the patron either in respect of the 
goods of intestates or *• against the tablets of a testament.” 

49. Patronesses in olden times, Irefore the Lex Papia was 
passed, h.ad only that claim upon the goods of freedmen, 
whi( h was granted to patrons also by the law of the 'Fwelve 
Lillies. I'or llie Praetor did not grant to them, as he did to a 
jiairon and his descendants, the right of suing for possession of 
halt the goods "against the tablets of a testament” in which 
they were passed over, or against an adopted son, or a wife, 
or a daughter in law in a case of intestacy. 50. But afterwards 
the Lex Pajiia conlerred on a freeborn jratroness hating two 
children, or a freedwoman patroness having three, almost the 
same rights which iwtrons have by the Praetor's edict ■■. Whilst 
to a treebom patroness having the prerogative of tliree chil- 


Pamgraphe 4^, 47 arc lillnt in rally etnployctl l;y (iaiu*!. For the 
wmjcelurally liy titicio aiul others : matter coiitamwl in these two iiara* 
whether correctly or not seom'-tlouhl- graphs see L lpian, xxix. 5. 
ful: At any rate the strle o( the l.a. • 11, i 5 (. 

tin is vet)' Itom that gene- » llpiia, X-XU. 6, 7. 
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trono data sunt: libertinae autem patronae non idem juris 
pracstitit (51.) Quod autem ad libertinarum bona pertinct, si 
quidem intestatae decesserint, nihil novi patronae liberis hono- 
ratae lex Papia praestat itaquc si neque ipsa patrona, necjuc 
liberta capUe Aeminuta sit, ex lege xn tabularum ad earn hei^ 
ditas pertinet, et excluduntur libertae liberi ; quod iuris est 
ctiamsi liberis honorata non sit patrona : nuraquam enim, sicut 
supra diximus, feminae suum heredeni habere possunt si vero 
vel huius vel illius capitis derainutio interveniat, rursus liberi 
libertae excludunt patronam. quia legitimo iure capitis Aeminu- 
Hone /erempto evenit, ut liberi likrtac cognationis iure poti- 
ores habeantur. (52.) Cum autem testamento facto moritur 
liberta, ea quidem patrona (|uae liberis honorata non est nihil 
iuris habet contra libertae testamentum ; ti vero quae liberis 
honorata sit, hoc ius tribuitur [)er legem Papiara quod habet ex 
edicto patronus contra tabulas libertu 


dren it gave the verj' rights which arc given by that same law 
to a patron*, although it did not give the same privilege to a 
freedwoman patroness. 51, But with respect to the goods of 
freed women, if they die intestate, the lAtx Papia gives no new 
privilege to a patroness having children. If, therefore, neither 
the patroness herself, nor the freedwoman have suffered capitis 
dminutio, the inheritance belongs to the former by the law 
of the 'rwelve Tables, and the children of the freedwoman are 
excluded : which is the rule even if the patroness have no 
children : for, as we have said al)ove, women can never have a 
suns hercs\ But if the capitis diminutio of either the one or the 
other have taken place, the children of the freedwoman in their 
turn exclude the patroness, ikeause, when the statutable 
right has been destroyed by the capitis diminution the result is 
that the children of the freedwoman are considered to have the 
stronger claim by right of relationship. 52. But when a freed- 
woman dies after making a testament, a patroness who has no 
children has no right against her testament : but to one who 
has children the same right is granted by the IjCx Papia, as 
that which a patron has by the Praetor's edict against the testa- 
ment of a freedman. 


in. 42. 


1 


• 11. 161. 


Latini Junianu 


53. Eadem lex patronjuf filiae liberis honoratae— patroni iura 
dedit; sed in huius persona etiam unius filii filiaeve ius suf- 
ficit 

54* Hactenus omnia ea iura quasi per indicem tetigisse satis 
est : alioquin diligentior intcrprctatio propriis commentariis ex- 
posita est 

55. Seqiiitur ut de bonis Latinorum libertinorum dispici- 
amus. 


56. Quae pars iuris ut manifestior fiat, admonendi sumiis, 
de (juo alio lo('o diximus, cos qui nunc Latini luniani dicuntur 
olini cx iurc (^)uiritium servos fuissc, sed auxilio Practoris in 
hbertuis forma servari solitos; unde etiam res eorum peculii 
iurc ad paironos pertinere solita cst : postea vero per legem 
Iiiniam eos omnes (]uos Praetor in libcrtatem tuebatur liheros 
esse coepLsse ct appcllatos esse Latinos lunianos : Latinos ideo, 
quia lex eos liheros perinde esse voluit, atque si essent cives 
Romani ingenui qui ex urhe Roma in Latinas colonias deducti 
laitini coloniarii esse coei)erunt : lunianos ideo, quia ])er legem 


53* 'I'bc same kx grants to the daughter of a patroness 
>\iu) has (hildren the rights belonging to a patron : but in her 
case the prerogative of even one son or daughter is suftkient. 

5.p It lb enough to have touched on all these rights to this 
cMent, in outline as it were: a more accurate ex[>osition is 
elsewhere set forth in a book specially devoted to them. 

55. Our next task is to consider the case of the goods of 
freedmen who are Latins. 

$(>. To make this part of the law more intelligible, we must 
be reminded of what we said in another place*, that those 
who are now called Junian Ivlins, were formerly slaves rx jure 
Quinttum, but by the Praetors help used to be secured in 
tl)e semblance of freedom: and so their property used to 
Ixdong to their j)airons by the title of peaiHum: but that after- 
wards, in consequence of the Lex junia, all those whom the 
Praetor protected as if free, began to be really free, and were 
called Junian Litms: l.atins, for the reason that the kx wished 
them to l>e tree, just as though they had been frce-lx)m Roman 
citizens, who had been led out from the city of Rome into 
l.atin colonies, and l)ecome I^itin colonists; Junians, for the 
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Iimiam liberi facti sunt, etiamsi non cives Romani, pim lepis 
Iiiniae lator, cum intelligeret futurum, ut ca fictione res Lati- 
norum defunctorum ad patronos pertinere dcsinerent, ob [J 
qmd neq)\e 11/ servi </ecedcrent, ut possent iure p(t\An res comm 
ad patronos pertinere, neque Iil)erti I^tini hominis bona possent 
manumissionis iure ad [)atronos pertinere, ntx'essariuw exh* 
timavit^ ne beneficium istis datum in iniuriam patronaxwm con- 
verterotur, cavere, u/ bona horum lihertowwxi proinde ad manu- 
missores pertinerent, ac si lex lata non csset. itaque iure ([uo- 
dammodo peculii bona Latinorum ad maniimissores mum per- 
tinent. (57.) Unde mnit, ut multum diflferant m iura quae in 
Ix)nis Latinonim ex lege lunia ronstituta sunt, ah his quae in 
hereditate civium Romanorum libertorum obserwantur. (58.) 


reason that they were made free by the Jiinian Law, though 
not made Roman eiti/ens. Wherefore, when he who carried the 
Lex Junia saw that the result of this fiction would be that the 
goods of deceased Latins would cease to belong to their pa- 
trons, because neither would they die as slaves, so that their 
|)r()()erty could belong to their jiatrons by the title of 
Hum, nor ( ould the goods of a I^atin freedman belong to the 
patrons by the title of manumission', he thought it necessary, 
m order to jirevent the benefit bestowed on these persons from 
l)roving an injury to their patrons, to insert a proviso, that the 
goods of su< h freedmen should belong to their manumittors in 
like manner as if the law had not been jassed. Therefore, the 
goods of Latins belong to their manumittor, by a title something 
like that of paiihum, 57. The result of this is that the rules ap- 
plied to the goods of l,atins by the Lex Junia arc very different 
from those which are obscrv'cd in reference to the inheritance of 
freedmen who arc Roman citizens. 58. For the inheritance 


* The hemhUn of patrons, law, i, e. by vindicta, census or testa* 

licing (icrivcU from the Liw of the ment. If the Aelta Sentia had 
Twelve Tables, which clul not recog- not been pa^^sed, there might perhaps 
nizc any title but that cx jure Quin- have l)ecn a lexitim i hereditas of the 
tmm, could not apply to l>atins. who goods of freedmen manumitted when 
were manumitted by owners having under thirty years of age, but as that 
only the title in bonis, N either could lex had forbidden such freedmen to lie 
it apply to vbves manuraiuetl inre- dm Homani, except in special cases, 
pilarly and so made I^tins for the here again the rules of the Twelve 
Twelve T.ibles agTm recognized no Tables were inadmissible. See 1. 1;. 
manumission but one in due form of 
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Nfun dvis Romani liberti hereditas ad extraneos heredes pa- 
troni nullo modo pertinet : ad filium autem patroni nepotesque 
ex filio et pronepotes ex nepote filio nato prognsXoi omnimodo 
pertinet, etiamsi a parente fuerint exheredati : Latinorum autem 
l)ona tamquam peculia servorum etiara ad extraneos heredes 
pertinent, ct ad liberos manumissoris exheredatos non perti- 
nent. ( 59 ,) Item civis Y.mani hherti hereditas ad duos 
pluresve patronos aequaliter pertinet, licet dispar in eo servo 
dominium habuerint : bona vero latinorum pro ea parte perti- 
nent pro qua parte quisque eorum dominus fueri/. (60.) Item 
in hereditate civis Romani liberti patronus alterius patroni 
filiura excludit, et filius patroni alterius patroni nepotem re- 
{xtllit : bona autem latinorum et ad ipsum patronum et ad 
alterius patroni hcredem simul pertinent quo qua parte ad 
ipsum nianumissorem pertinerent (6i.) Item si unius patroni 
tres forte liberi sunt, et alterius unus, hereditas t:ivis Romani 
liberti in capita dividitur, id est tres fratres tres portiones 

of a freedman who is a Roman citizen in no case belongs to 
the extraneous heirs of his patron’: but belongs in all cases to 
the son of the ])atron, to his grandsons by a son, and to his 
great'grandsons sprung from a grandson bom from a son, even 
though they have been disinherited by their ascendant : whilst 
the goods of I^itins belong, like the peculia of slaves, even to 
the extraneous heirs, and do not belong to the disinherited 
descendants of the manumittor. 59. Likewise, the inheritance 
of a freedman who is a Roman citizen belongs equally to two or 
more patrons, although they had unequal shares of property in 
him as a slave: but the goods of Latins belong to them accord- 
ing to the proportion in which each was owner. 60. Likewise, 
in the case of an inheritance of a freedman who was a 
Roman citizen, one patron excludes the son of another patron: 
and the son of one patron excludes the grandson of another [la- 
iron : but the goods of Latins Wong to a patron himself and the 
heir of another patron conjointly, according to the proportion in 
which they would have belonged to the deceased manumittor 
himself. 61, Again, if, for instance, there be three descen- 
^nts of one jiatron, and one of the other, the inheritance of a 
freedman who is a Roman citizen is divided per capita^ ^ the 

* in. 45 » 4^ • llpitn, xxvu. z, i. » Ibid, xjcvii. 4. 
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femnt et unus quartam : bona vero I^tinorum pro ca parte ad 
successorcs pertinent pro qua parte ad ipsum manumissorem 
pertinerent. (62.) Item si alter ex ns patronis suam partem in 
hereditatem civis Romani liberti spemat, vel ante moriatur 
quara cemat, tota hereditas ad alterum pertinet ; bona autem 
Latini pro parte decedentis patroni caduca bunt et ad populum 
pertinent. 

63. Postea Lupo et I^rgo Consulibus senatus censuit, ut 
bona Latinorum primum ad eum pertinerent qui eos liberasset ; 
deinde ad liberos eonim non nominatim exheredatos, uti qiiis- 
que proximus esset ; tunc antique iure ad heredes eorum qui 
liberassent pertinerent. (64.) Quo scnatusconsulto quidam id 
actum esse putant, ut in bonis l.atinorum codem iure utamur, 
quo utimur in hereditate civium Romanorum libertinorum ; 
idemque maxime Pegaso |)lacuit. quae sententia aperte falsa 
est. nam civis Romani lil)erti hereditas niimiiuam ad extrancos 

three brothers take three portions and the only son the fourth: 
but the goods of Latins belong to the successors in the same 
proportion as that in which they would have belonged to the 
manumittor himself. 62. Likewise, if one of these jiatrons 
refuse his share in the inheritance of a free<iman who is a 
Roman citizen, or die before he makes cretion' for it, the 
whole inheritance belongs to the other: but the goods of 
a Ijtin, so far as regards the portion of the patron who fails, 
become lapses* and lielong to the populus. 

63. Afterwards, in the consulship of Lupus and I.argus', the 
senate decreed that the goo<ls of Latins should devolve; firstly, 
on him who freed them ; secondly on the descendants of such 
persons (manumittors), not l>eing expressly disinherited, accord- 
ing to their proximity; and then, according to the ancient law, 
should belong to the heirs* of those who had freed them. 
64. The result of which unatusmsultum some think to be that 
we apply the same rules to the goods of Latins, which we 
apply to the inheritance of freedraen who are Roman citizens; 
and this was maintained by Pegasus in particular. But this 
opinion is plainly false. For the inheritance of a freedman 
who is a Roman citizen never belongs to the extraneous heirs 

• A.n. 41. 
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patroni hcredes pertind: bona auiem Latinorum etiam ex hoc 
ipso senatiisconsulto non obstantibus liberis manumissoris etiam 
ad extrancos heredes pertinent, item in hereditate civis Romani 
lil)erti liberis manumissoris nulla exheredatio meet : in bonis 
Latinonim autem hocgtc nominatim factam exheredationem ipso 
senatusconsiilto significatur. Verius est ergo hoc solum eo 
senatusconsiilto actum esse, ut manumissoris liberi qui nomi- 
nal! m exheredati non sint praeferantur extraneis heredibus. 
(65.) //:i{/ue ct cmancipatus fiiius patroni praeteritus, quamvis 
contra tahulas testament! parentri sui bonorum possessionem 
non petierit, tamen extraneis heredibus in bonis Latinorum 
potior habetur. (66.) Item filia ceteri^?/c quos cjcheredes licet 



herciiitaU pairx^ sui s//mmovcar////r, tamen in bonis Latinoium, 
nisi nominatim a parente fuerint exheredati, potiores enint ex- 
traneis heredibus. (67.) Item ad //beros qui a// hereditate 
parentis se abstinuorunt, hona Latinorum pertinent^ quamvis 


of his patron: whilst the goods of Latins, even by this sniaius- 
(onsultum, belong to extraneous heirs as well, if no children of 
the mamimittor prove a bar. Likewise, in regard to the inheri- 
tance of a freedman who is a Roman citizen, no disherison is 
of i^rcjiuiicc to the ( hiklrcn of the manumittor, whilst in regard 
to the goods of Latins, it is stated in the scnaiusconsuHum itself 
tliat a disherison made expressly does prejudice. It is more 
correct, therefore, to say that the only eflect of this senatuscoth 
sultum IS that the children of a manumittor, who are not expressly 
disinherited, are preferred to the extraneous heirs. 6;,. Therefore, 
even the emancipated son of a patron, w^hen passed over, is 
c msidered to have a better claim to the goods of Latins tlian 
the extraneous heirs have, notwithstanding that he may not have 
sued for the possession of the goods of his parent “ against the 
tablets of the testament.” 66. Likewise, a daughter and all others 
waom it is allowable at the civil law to disinherit by a general 
clause, although this proceeding is sufficient to debar them from 
all the inheritance of their ascendant, yet have a claim to the 
goods of Latins su)>erior to that of extraneous heirs, unless they 
have been cxpa^ssly tlisinherited by their ascendant 67. Like- 
wise, the goods ot Latins Wong to descendants who have 
declined to take up the inheritance of their ascendant, although 
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alicni habcaniur a palma kreditaiCy quia hercditale cxhcrc- 
dati nullo modo dici possunt, non magis quani qui testamento 
silentio praeteriti sunt (68.) Ex ^is omnibus satis illu^/ appa- 

ret, si is qui Latinum feccrit,— [</irxw/// 25 //;/.] {69.) 

/tftant ad eos pertinere, quij nullo intervxnicnte cxtranco 
herede senatusconsulto lor//s non est (70.) S^d si rum liberis 
suis etiam extrancum heredem patronus rcliqucrit, Ctfclius 
Sabinus ait tola bona pro virilibus i)artibus ad liberos defuncti 
pertinere, quia cum extrane//s hcres intcrvcni/, non hal)et lex 
Junia locum, sed senatusconsultum. lavolenus autem ait tan- 
tum earn partem ex .scnatu.st'onsuIio liberos j)atroni pro virilibus 
panibus habituros esse, quam cxlranei heredes ante senatus- 
consultum lege lunia habituri cssent, reli<|uas vero partes pro 


they are esteemed aliens from the ancestral inheritance ; be- 
cause they can by no means be said to l>e disinherited from 
the inheritance, any more than those who are passed over in 
silence in a testament. 6S. From all that has i)een said it is 

quite clear that if he who has made a man a Latin 69. they 

think, belongs to them, because as no extraneous heir is con- 
cerned, the senatusconsultum does not apply 70. Jkit if a 
patron have left a stranger heir conjointly with hi.sdes('endants, 
Caclius Sabinus says that all the goods (of the Latin) belong to 
the children in equal shares, because, when an extraneous heir 
is introduced, the Lex Junia does not apply, but the senatus- 
consultum'^ Javoleniis, on the other haml, says that the 
children of the patron will only take that portion in ctjual 
shares according to the senatusconsultum, whic h the extraneous 
heirs w'ould have had by the Lex junia before the scftafus- 


^ Goschen imagines that if the la- 
cuna were fillcit up, ihc wouKl 
l)c: “The gcxxls of a Latin are di- 
vided amongst the children of the 
manumittor in projK^nion to thnr 
shares in the inheritance, providc<l 
these children l>e the sole heirs and 
no stranger he conjoineti with them/’ 
The ca^e of a stranger lieing con- 
joined with them is considered in the 
next paragraph. 

* Sc. S. C. of Lupus and l^argus. 
no mention of an equal division 
being enjoined by the S. C. is to be 


found in the [wnliun of the text pre- 
served to us, it must have occuned 
in the fragmentary paragraj)hs f>H ami 
60. The S. (/ took away the g^x«li 
0! the Latin from the extraneous 
heir'-, in favour of children not ex- 
pressly disinherited, A there- 
fore W'ouhi l)c needed in the law to 
Ray bow these sh(»uld be divide<1, 
whether according to the portions in 
which the children had been afipoint- 
cd heirs, tif they wa-e ajipomted,) or 
equally. The text tells us the law 
declared for equality of division. 



i88 Descendanti of a Patroness have no claim. 


hereditariis partibus ad cos pertinere. (yr.) Item quaeritur, 
an hoc senatusconsultum ad eos patroni liberos pertineat qui 
cx filia nep/<^e procreantur, id est ut nepos meus ex filia potior 
git in bonis Latini mei quam extraneus heres. item an ad ma- 
tcmos latinos hoc senatiisconsultum pertineat, quaeritur, id est 
ut in bonis Latini matemi potior sit patronae filius quam heres 
extraneus matris. Cassio placiiit utroque casu locum esse se- 
natusconsulto. sed huius sententiam plerique inprobant, quia 
senatus de his liberis patronarum nihil sentiat, qui aliam fami- 
liam sequerentur. idqiie ex eo adparet, quod nominatim exhe- 
redatos siimmo7'ct : nam videtiir de his sentire qui e?c4eredari a 
parente solent, si heredes non instituantur ; neque autem matri 
filium filiamve, neque avo materno nepotem neptemve, si earn 
eamve heredem non instituat, exheredare necesse est, sive de 
iurc civili quaeramus, sive de edicto Praetoris quo praeteritis 
liberis contra tabulas testamenti bonorum possessio promittitur. 

msultum ; l)ut that the other parts belong to them in the ratio 
of their shares in the inheritance. 71 . Likewise, it is a dis- 
puted point whether this scnatusconsultuin applies to descendants 
of a patron through a daughter or granddaughter, whether 
my grandson by my daughter has a claim to the goods of my 
Latin prior to that of my extraneous heir. Likewise, it is dis- 
puted whether this senatusconsulium applies to Latins belonging 
to a mother, i>. whetlicr the son of a patroness has a claim to 
the goods of a Latin belonging to his mother prior to that 
of the extraneous heir of his mother. Cassius thought 
that the senatusconsultum was applicable in either case, but 
his opinion is generally disapproved of, bec^ause the senate 
would not have these descendants of patronesses in their 
thoughts, inasmuch as they belong to another family. This 
a[)pcars also from the fact, that they debar those disinherited 
expressly: for they seem to have in view those w^ho are usually 
disinherited by an ascendant, supposing they be not instituted 
heirs; whereas there is no necessity either for a mother to dis- 
inherit her son or daughter, or for a maternal grandfather to 
disinherit his grandson or granddaughter, if they do not ap- 
point them heirs; whether we look at the rules of the civil law, 
or at the edict of the Praetor, in which |X)ssession of goods 
“ against the tablets of the testament is promised to children 
who have been passed over. 



Living as a Civis and dying as a Latinus. 189 


72. Aliquando taraen civis Romanus libertus tamquam Icti- 
nus moritur, veluti si Latinus salvo iure patroni ab Imperatore 
ius Quiritium consecutus fuerit : nam ita divus Tmianus consti- 
tuit, si Latinus invito vel ignorante patrono ius Quiritium ab 
Imperatore consecutus sit quibus casibus dum vivit iste liber- 
tus, ceteris civibus Romanis libertis similis est et iustos liberos 
j)rocreat, moritur autem Latini iure, nec ei liber/ eius heredes 
css^ possunt ; et in hoc tantum habet testament! factionem, uti 
patronum heredem instituat, eiqu(*, si heres esse noluerit, alium 
substituere possit (73.) Et quia hac constitutione videbatiir 
eflfectum, ut numquam isti homines tanujuam cives Romani 
morerentur, quamvis co iure postea usi esscnt, (pio vcl ex lege 
Adia Sentia vel ex senatusconsulto cives Romani essent : divus 
Hadrianus iniquitate rei motus auctor fuit scnatusconsulti /aci- 
undi, lit qui ignorante vcl recusante patrono ah Imj)cratore ius 
Quiritium consecuti essent, si eo iure postea usi essent, quo cx 


72, Sometimes, however, a freednun wlio is a Roman 
citizen dies as a I^tin; for example, if a l.atin have obtained 
from the lMni)eror the Jus Qu/n/ium with a reservation of the 
rights of his patron : for the laic Emperor I'rajan made a con- 
stitution to this effect, to meet the iunc of a I atm obtaining the 
jus Quiniium from the lanperor against the will or without 
the knowledge of his jiatron. In suth instances, the freedman, 
whilst he lives, is on the same footing with other Roman 
citizens, and begets legitimate iJnldren, but he dies subject to 
the rules of a Latin, and his children amnot l;c heirs to him: 
and he has the right of making a testament only thus far, that 
he may institute his [)atron heir, and substitute another for 
him in rase he dei line to be heir. 73, Since then the effect 
of this constitution seemed to be that such men could never die 
as Roman citizens, althovigh they had afterwards availed them- 
selves of the means whereby, cither according to the Lex 
Aelia Sentia* or tlie sam/uwtmu//um\ they could become 
Roman citizens; the late Emperor Hadrian, moved by the 
want of equity in the mailer, caused a senaiusmsulium to be 
passed, that those who had obtained the jus Qidritium with- 
out tlic knowledge or against the will of their patron, if they 


* 1. 19. 

* he. the S, C. referred to in i. 67—73. See ijarlitularly §§ 69, 70, 
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lege Aelia Scntia vel ex senatusconsulto, si Latini mansissent, 
civitatem Romanam consequerentur, proinde ipsi haberentiir, 
ac si lege Aelia Sentia vel senatusconsulto ad civitatem Roma- 
nam pervenissent 

744 forum autem quos lex Aelia Sentia dediticiorum numero 
focit, bona modo quasi civium Romanorum lib^rtorum, modo 
quasi Litinorum ad patronos pertinent. (75.) nam eorum 
bona qui, si in aliquo vitio non essent, manumissi cives Romani 
futuri csscnt, fiuasi civium Romanorum patronis eadem lege 
tribuuntur. non tamen hi habent etiam testamenti factionem ; 
nam id pbTis(|uc placuit, nec inmcrito: nam incredibile vide^ 
batur pcssinw condicionis hominibus voluisse legis latorem 
testamenti faciundi ius concedere. (76.) Eorum vero bona 


qui, si non in aliquo vitio essent, manumissi futuri Latini essent, 
])roinde tribuuntur patronis, ac si Latini decessissent. nec me 


afterwards availed themselves of the means whereby, if they 
had remained Latins, they would have obtained Roman citi- 
zenship accoriiing to the Lex Aelia .Sentia or the senaius- 
considtum, should be regarded in the same light as if they had 
attained to Roman ciii/enship according to the Lex Aelia 
Sentia or the sauitusLonsuHum, 

^ 74 - 'I'be goods of those whom the Lex Aelia Sentia puts 
into the category of dcJittcid belong to their ])atr()ns, some- 
times like those of Ireedinen who are Roman citizens, some- 
times like those of Latins. 75. For the good of those who 
on their manumission would have been Roman citizens, if 
they had Iwen under no taint, are Iw this law assigned to the 
patrons, like those ol treedmen wlu) are Roman citizens; but 
such persons have not at the same time Ustaminii for 

most lawyers are of this ojhnion, and rightly: sirue it seemed 
incredible ilui the author of the law should have intended to 
grant the right oi making a testament to men of the lowest 
status. 76. but the gocxls of those who on their manumis- 
sion would have been Luins, if they had been under no 
taint, are assigned to the patrons, exactly as though the 
freedmen had died Latins, I am not, however, unaware that 


in its most comprehensive sense. See 
A/ftiw xlike other 0>rf Rk^mani 1. 25, and note on ll. 114. 

TcUauMiat b here used 



Emptio Bomrum. Addictio. 


praeterit non satis in ea re legis latorein voluntatcm suam verbis 
exprew/sse, 

77. Videanius autem et (k ea successione quae noltis ex 
eraptione bontrum competit. (78,) Bona autem veneunt aut 
vivorum aut niortuorum. vivorum, velut corum qui frauda- 
tionis causa latitant, nec absentes defenduntur; item eormn 
qui ex lege lulia bonis cedunt; item iudicatorum post tem- 

on this point the author of the law has not clearly c\i>rcssed 
his intention in words. 

77. Now let us consider that succession which belongs to 
us througli the ])urchase of a man’s goods (mptio knionim). 
78. 'J'he goods which arc sold may belong cither to living or 
dead persons ; living persons, for instance, when men conceal 
themselves with a fraudulent intent, or arc not defended m 
their .absence; likewise, when men make a cciSh< /wuinti/i' 
acconling to the Lex Julia ; likewise, the goods of judgment- 

* Sc(* Mndvt'itlcv, p. 45^1, § Iiinc, the iHTanic rmal ; tlic 

Ci'ssitj was a vcluntarv tlcii- tlohior's t/r/A/f wa** and ihc rre* 

* 

very of hu ).;<k>(Is by an in^oivent, diloiv cm'Ij kill him ur sell 

which surd him fiinn the per'^on.d hinj !te)imd ihe 'I ibcr. IflhercWerc 
pcn.i!li'‘s id die old law. 'ilit^.e “eveial tiediUirs, lht‘ l.iw of the 
penalut*'. uirt* as foj]im>: (il On Ihudvc Irdile's, tjunled by A. (xel- 
(allure lo mcit an euij.ij^emeni cn- bus was applicable: “ '1 ;rtiis nun- 
tered inl'i Ity nexurn {\. k\ by jtrie dm. s park's secanlo ; fii plus uiinusve 
visional maiuipatum which a man secueumt sc p. e. sine) Irawde (‘sto.” 
made «»r hnnseif and his C’llatc as A. Oell. X\. i. t^<J. 

H'cudiy a;;ainsi nnnpa\mei)!i die Savipny Imlds that adiiidu* was 
Cl editor vlatmefl the person ami pro* r>ri^ina)l) u remedy ordy .ipjdiiabh* 
perly of the debttir, .iiid tliesf were at wlun there was a failure lo rej)ay 
once assi^pied tolnm : inom-y lent [itrta ppcunta iV iUki\\ 

(2) On (ailme to meet cn^Mj^Tments and that the jiatrii ian to incieaM* 
made in any other way, a judpimnt their power oser their debitirs in- 
had first to be obtained ami (hui, if vriiied the Iraimaclion called ucmwi^ 
after thirty days’ dtday payment were whereby all obligations tuuld be 
not made, the addu tto follow ed, as turned into the form of an acknow* 
in the first case. An aJdutin was at leri^mcnt of money lent, and where* 
once earned ofT and imprisoned by by also the interest could lie made a 
his creditor, Imt a sjacc ol (iO days subject of addutio as well as the 
was still allowed during' which he principal: for under the old law the 
might Ik* redeemed by payment of remedy against the debtor’s |Kfsoii 
the dclil by any friend wlio chose to was only in respect of the pnutipnh 
come forward ; and to afidrd facili- Niebuhr is of opinion that addutio 
tics for such redemption a proclanuv of the debtor’s person was done away 
tion of the amount and circumstances with l)y the Lex Poelilia A.u t . 424 ; 
of the debt was made three times, on sec ILuU of Rome^ III. 154, Smith’s 
the wilhm the 60 days. If ediUoti| io^i. 

no payment were made wit hut this 



Emptio Bmrum. 


pu8, quod cis partim lege xii tabularum, partiin edicto 
Praetoris ad expediendam pecuniam tribuitur. mortuorum 
bona veneunt velut eorum, quibus certum est neque heredes 
neque bonorum possessores neque ullum alium iustum sue- 
ccssorera existere, (79.) Si quidem vivi bona veneant, iubet 
ea Praetor per dies continues xxx poss/deri <ft proscribi ; si 
vero mortui, post dies xv postea iubet convenire creditores, 
ct ex eo numero magistrum creari, id est eum per quern 
bona veneant itaque si vivi bona veneant, in diebus pluribus 
veniri iubet, si mortui, in diebus paucioribus; nam m\ bona 
xxx, mortui vero xx emptori addici iubet quare autem tar- 
dins viventium bonorum venditio compler/ iubetwr, ilia ratio 
est, (|iiia de vivis curandum crat, ne facile bonorum vendi- 
tioncs patcrentur. 


debtors, after the expiration of the time which is granted them, 
in some cases by a law of the Twelve Tables', in others by 
the ITaelor’s edict, for the ])urpose of raising the money. 
The goods of dead persons are also sold ; for example, those 
of men to whom it is certain that there will be neither heirs, 


bonorum possessores^^ nor any other lawful successor. 79. If 
then the goods of a living person be sold, the Praetor orders 
them to be taken ])ossession of (by the creditors) for thirty 
successive days, and to be advertized for sale : but if those of 


a dead jjcrson, he ortlers that after fifteen days the creditors 
shall meet, and out of their number a magisicr be appointed, 
i.e. one by whom the goods are to be sold. Also, if the goods 
sold be those of a living person, he orders them to be sold 
(tor delivery) after a longer period, if those of a dead person 
(for delivery) after a shorter period ; for he commands that 
the goods of a living person shall be assigned over to the 
purc'luiser after thirty days, but those of a dead jierson after 
twenty*. And the reason why the sale of the goods of living 
persons is ordered to become binding after a longer interval 
is this, that care ought to be taken when living persons are 
concerned, that they have not to submit to sales of their goods 
without good reason. 


‘ IV. ji,t»c€XiuTah.,Tal). in. Lx, 

•111.32. 

• The numlKT of ihc tlays in this 
passage is gi\X'n accoiiiuig 10 GueUf s 


text, but it is as well to know that 
the reariing is dispuieil by Ilollweg, 
laichmann and Huschke, as Gnekt 
himself states in a note. 



B&nmm 


8o. Neque ^lUm bonorum possessori^ nque 
mj^mm res pleno iurc fiunt, scd in bonis efficiuntirr/ a 
iure Quiritium autem ita demum ad(}uiruntur, si usuceperunt. 
interdum quidem bonorum emptorww idati plane ms qui^l cst 
nuiwcipum esse mklhgxim, si per cos scilicet bononim cmpto- 
ribia adduttur qui publut sub hasta vemlunt [deest i lm,\ 
(8 1.) Item ([uae de^i/j sunt ei cuius fmrunt bum, aut ipse 
debuit, nc(iue lK)norum posscssorrx mque bomvmm emptorri 
ipso iure debewt aut ipsis debcntur: $ed de omnibus rebus 
utiltbus actiombus et convemuniur et experiuntur, quas inferius 
/r<>|mnemus. 

82. Sunt autem etiam alterius generis sueccssiones, quae 
neque lege xii tilmlaruin ne<iuc rraclons edicto, scd eo 

80, Now the ))ro])crty docs not vest in full title cither in 
the possessors ul goods' or the imrchasers of goods, but it is 
merely theirs in bonis, and i?» a('(|uireil (‘.v ;ufc Qmniium only 
uj)on comjdeiiun of usuuijnon*. Somcliincs, indeed, the title 
of bonorum emptores is regariletl as being nearly criuivalent 
to that of manapes* ; if, that is to say, the assignment to tlte 
[mrehasers of the poods be made by those ^sho adl jiublicly, 
sub hijsta (i.c. by auction). 81. Likewise, debts owing to 
him to whom the goods belonged, or debts which he owed, 
arc not by the letter of the law due either to the possessors of 
goods or the purchasers of goods, or due from them : but 
on all matters siu h j>ersons arc sued and sue by actioncs utiles*^ 
of which we shall give an account hereafter. 

8a. There are besides successions of another kind, which 
have been introduced into prat lirc neither by any law of 
the Twelve Tables, nor by the ]^raetor'.s edict, but by those 


posses (rtiS » those 
whom the Praetor recognizes ai huc- 
allliuugh they hjive not the 
hereJUas at the Civil Liw. Conf. 
rv. 34 ; 111.31. Gaius at thu jxnnt 
dmesaes for an instant into the law 
of imcftUUc or teaumentary succcs* 
SKHL 

» ll 41 

• A mameps according to Festus 
and Asconiua Pedianuft was the rc* 
presentative of a body of pubiuam 
in paitnmhip; and where taxes 


were Iwught or hired by them from 
the state, this person attended the 
audion and made the h.irgain fur 
the IwHly (smdas) by holding up Ins 
hand ; hence the name. On the cen« 
SOT at the sale recognizing a partial* 
lar manceps as a purchaiicr, inc legal 
consetiucnce was llial the full domU 
mum wus transferred to him for llie 
IxkIv, whether the subject of the Kile 
were a res matuipi or a ra nec man- 
apL 

* 35* Sec note on 11, 78, 



Liability ^ the adopter for the adopttd. 


rare ^wd coiuensu receptum est introductae sunt (83.) Ecu 
emm cum paterfamilias se in adoptionem 6 edii, mulierz'^ in 
manum convenit, omm eius res incorporales et corporales 
quaeque ei debitae sunt, patri ado//iv<? coemptionatorive ad- 
quiruntur, exceptis iis quae per capitis dirainutionera pereunt, 
quales sunt ususfructus, o|)crarum obligatio libertorum quae per 
iusiurandum contracta est, et gme mtinentur legitirao iudicio. 

84. S(d ex dhmo (\md debet is gui se in adoptionem dedit, 
vel gaae in mxnum convenit, ad ipsKW guidem coemptionatorera 
aut ad patreni adoptivum pertinet hereditarium aes alienum, 
ptogue eo, guia suo nomine i[)se pater adoj)tivus ant coemptionator 
hcres fit dirccto tenetur iure, non vero is gui se adoptandum 
dedit, qu(/<Te in nuinnm convenit, guia drsin/t iure dvili herer 
ase. de eo vero (luod priwr suo nomine eae personae delnierint, 
licet ne(iue pater ado/J/ir us teneatur ne(iue coemptionator, negue 
ipse quidcm (jui se in adoptionem ded;/ vel quae in manum 


rules which are received by general consent. 83. To take an 
instance, when a ])erson sui juris has given himself in adoption, 
or a woman has made cottventio in manum', all their property, 
incori)oreal and cor|)oreal, and all that is due to them, is ac- 
(]uired by the adopting father or coemptionator, except those 
things which perish by a capitis diminutio, of which kind are 
usufruct a claim to the services of freedmen • contracted by 
oath’, and matters secured by a statutable action*. 

84. Hut on the other hand, a debt owing by him who has 
given himself in adoption, or by a woman who has made 
conventio in manum, attaches upon tlie coemptionator or the 
adopting father himself, if it be an inheritable debt and he is 
liable for it by direct proceedings, since such adopting father 
or coemptionator becomes heir personally {suo nomine)-, and 
he is not directly liable who has given himself to be adopted, 
nor is the woman who has made cons'entio in manum, because 
they cease to be heirs at the civil law. But with regard to a 
debt which such persons previously owed on their own ac- 
count, although neither the adopting father nor the coemptio- 
nator is liable, nor does the man himself who gave himself 
to be adopted, nor the woman who made the conventio remain 


’ 1. 108 et icqq. 


' See note on 1. 16. 


* Ui. 181. 


in Jure heredifaiis. 


m 


convenit, mancat obligatus obligatarv*, quia scUicet per capitis 
diminutionem l\kxe\x\x, tamcn in eum eamve actio datur 
xtsdssa capitis diniinutione : ct si adversus hanc actionem non 
dcfendantur, quae bona eorum futura fuissent, si se alieno iuri 
non subiecissent, universa vendere creditoribus Praetor pemiittit 
85. Itm si is ad quern ab inkstato legitime iure pertinet here- 
ditas earn hereditatem^ antequam cernat aut pro herede gerat, 
alii in iure cedat, plem? wire > 4 eres Jit is cui cam cesserit^ perinde 
ae si ipse per legern ad hereditatem vocarctun (juodsi postea* 
quam heres extiterit, resserit, adhuc hcres inanet et ob id 
creditoribus ipse tenebitur : sed res corporales transferet pro- 
inde ac’ si singiilas in iure cessisset ; debita vero pere//n/, eoque 
mode debitores hereditarii lucrum fai iunt (86.) Idem iuris 
est, si testamento scriptus heres, postca(juam heres extiterit, in 
iure cesserit hereditatem. ante aditam vero hereditatem ceden- 
do nihil agit. (87.) Suus aulem et neressarius heres an aliquu/ 


l)ound, iKfing freed by the capitis diminutit\ yet an utilis actio is 
granted against them, the capitis aimimetio being treated as 
non-existent : and if they be not defended * against this action, 
the Praetor jiermits the ( rediiors to sell all the goods which 
woultl have been theirs if they had not rendered themselves 
subject to another’s authority*. 

85. Likewise, if a man to whom an intestate inheritance 
belongs by statute law, make ccssio in jure* of it to another 
before exercising his cretion* or acting as heir, he to whom 
the cession is made bet omes heir in full title, just as if he 
had himself been C-alled to the inheritance by law*. Hut if be 
make the cession after he has taken up the inheritance, he 
still remains heir, and will therefore be liable personally to 
the creditors *. but he will convey the cor}>oreal property just 
as if he had made cession of each article separately : the 
debts, however, perish, and thus the debtors to the inheritance 
are profited. 86, The rule is the same if the heir api)ointed 
in a testament make cession after taking up the inheritance*; 
^though by nraking cession previously to entering on the 
inheritance he effects nothing. 87. Whether a suus heres 

* Sc by the axmfUouabr or *11. 14, 

adopting (aiher. Ml. tv 

Mv. Ml/' 


* u. 164. 
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Obligations, 


agaM in iure cedendo, quaeritur nostri praeceptores nihil eos 
agere existiinant : diversae sc//olae auctores idem eos agere 
putant, quod ceteri post aditain hereditatem ; nihil enim inter- 
est, utrum aliquis cernendo aut pro herede gerendo heres fiat, 
an iuris necessitate hereditati adstringatur. [//;/. vacua?^ 

88 . Nutu transeamus ad obligationes. qiiarum summa divisio 
in duas species dcducitur: omnis enim obligatio vel ex con- 
tractu nascitur vel ex delicto. 

89. Kt prius videainus de his quae ex contractu nascuntur. 
harum (luattuor genera sunt : aut enim re Ci?;/trahitur obligatio, 
aut verbis, aut litteris, aut consensu. 

90. Re contrahitur obligatio velut miitui datione. qme pro- 

and a tmmarius hem can effect anything by a cessio in jure^ 
is disputed'. Our authorities think their act is void: the 
authorities of the other school think that they effect the same 
as other heirs who have entered upon an inheritanccN for it 
makes no dillerence whether a man become heir by cretion, 
or by acting as heir, or whether he be compelled to (enter 
upon) the inheritance by necessity of law*. 

88. Now let us jiass on to obligations*; the main division 
whereof is drawn out into two species : for every obligation 
arises either from contract or from delict. 

89. First, then, let us consider as to those which arise 
from contract*. Of these there are four kinds, for the obliga- 
tion IS contracted either rc, verbis^ litteris^ or amcfisu (by the 
thing itself, by words, by writing, or by consent). 

90. An obligation is contracted re, for example, by the 

* n. 37. inents go to its constitution, an offer 

* To unUerstaml this passage fully from the one party, an acceptance by 

we must recollect that a suus the other, an obligation imposed by 

ns well as a nficssivmsy cannot free the law comfH'lliug the parties to 
himself from the inheritana', in name abide by their offer and acceptance, 
at least. Sec 11. 157. When the law does not impose such 

* Juilinian says ** Obligatio est obligation, the agreement is only a 

juris vinculum quo necessitate ad- paettm^ and cannot found an action, 
Slringimur alicujus solvendae rei se- although it may be used as a defence, 
cundum nostrac civiialis juia,'* The The Roman Uw regarded those 
latter words of the definition indi- agreements as contracts which were 
calc that no obligation was R*cog- solemnized in the four ways named 
Hired by the law unless it could be in the text, re, rvr^, littiru, or 
enforcetl by action, temu. For a list of these contracts 

* Gains does not define a contract see Appendix (I), 
in hb commentaries. Tliree clc- 
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prie in his fere rebus contingit qua/ [res] pondere, numero, 
mensura consta//// qualis est pecunia numerati, vinum, oleum, 
frumentum, aes, argentum, aurum. quas res aut nunierando aut 
metiendo aut pendendo in hoc damus, ut accipientium fiant ct 
quandoque nobis non eadem, sed alia eiusdem naturae red- 
dantur : unde etiam mutuum appellatum est, quia quod ita //bi 
a me datum est ex meo t/mm fit. (91.) Is quoque qui non de- 
bitum accei)il ab eo (jiii per errorem solvit re obligatur. nam 
proinde ci condici potest si park? eum dare oportere, ac si 
mutuum accepisset. unde quidam putantpupilhim aut mulierem 

giving of a mutuum. Strictly speaking, this gift deals chiefly 
with those things whic h are matters of weight, number, and 
measure, such as coin, wine, oil, corn, brass, silver, gold. 
And these we give by counting, measuring, or weighing them, 
with the intent that they shall become the jiroperty of the 
recipients, and that at some future time not the same, but 
others of like nature shall In* restored to us : whence also the 
transaction is called mutuum* because what is so given to you 
by me liccomes yours from being mine. 91. fie also who 
receives a payment not due to him from one who makes the 
payment by mistake is liound re. For the ( ondiction' (worded): 
“should it appear that he ought to give’' can be brought 
against him just as though he had received a mutuum*. Where- 
fore, some hold that a pupil or a woman to whom that which 


* IV. 4, 5. 

* Thh is not a case of contract at 
all, but of what is callcft qu.iCi -con- 
tract. Justinian (ni. 13I divides ob- 
ligations into four classes, the classes 
additional to lluise of Oaius Inring 
qtmi ex contractu, quasi cx del t do. 
These quasi -contracb are as Austin 
clearly shows — “Acts done l»y one 
person to his own inconvenience for 
the advantage of another, but with- 
out the authority of the other, and 
consequently without any promise on 
the part of the other to indemnify 
him or reward him for his trouble. 
An obligation therefore arises such 
u would have arisen had the one 
party contracted to do the act and 
the other to indemnify or reward/* 
A quasi-delict, on the other lund, is 


“an incident by which damage is 
done to the obhgcc (though without 
the negligence or intention of the 
obligor!, and for which damage the 
obligor is bound to make satisfac- 
tion. It is not a delict, liecausc in- 
tention or negligence is of the cwicnce 
of a delict.” 

The truth is that in both cases an 
incident begets an oliligation, and 
until the breach of that oDli|mtion by 
refusal to indemnify or make satis- 
faction there is neither contract nor 
delict, although after such refusal 
there is no doubt a delict So Gaiui 
himself says elsewhere: “Obligati- 
ones aut ex contractu naicuntur, ant 
cx malefkio, aut proprio quodam 
jure ex variis caosanim figuris.** D. 
44. 7. 1. pr. 
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cui sine ti^toris auctoritate non debituni per errorem datum est 
non tencri condictione, non magis quam mutui datione. sed 
haer species obligationis non videtur ex contractu consistere, 
quia is qui solvendi animo dat magis distrahere vult negotium 
quam contrahere. 

92. Verbis obligatio fit ex interrogatione et responsione, velut: 

DARI SW)NI)K.S? SRONDKO; DARIS? DARO; PROMITTIS ? PROMITTO; 
FIDE PROMirriS? FIDE PROMHTO ; FIDE lUBES? FIDE lUBEO ; 


FACIES? FACiAM. (93.) Scd haec quidem verborum obligatio: 
DARI spONDKs? SPONDEO, propria civium Romanorum est, 
cetera/ vero iuris gentium sunt ; itaque inter omnes homines, 
sive cives Romanos sive peregrinos, valent, et quamvis ad 


Cmccarn vocem cx[)rcssae fuerint, velut hoc modo: [Suio-ct?; 
Salcrui* o/ioAoyils; o/ioAoyuI' m<rtu Kikiva^ \ ttuttci kiAcwu* ttoo/- 


<r<t9 ; irooycru)] ; etiam haec tamen inter cives Romanos valent, 


si modo Graeci sermonis intellect/mi habeant et e contrario 


quamvis I^tine enuntientur, tamen etiam inter j^regrinos va- 


is not due has been given by mistake without the authoriza- 
tion of the tutor is not liable to the condiction, any more 
than he or she would be in the case of a mutuum having been 
given. But this species of obligation does not seem to arise 
from contract, sinc e he who gives with the intent of paying 
wishes rather to end than to begin a contract. 

92. An obligation i^crbis originates from a question and 
answer, for instance: Do you engage that it shall be given? 
I do engage. Will you give? 1 wall give. Do you pro- 
mise? 1 do promise. Do you become Jidepromissor^i I do 
bet'omc fidrpnmmor, Do you become Jidfjussor f I do be- 
comepdr/mor. Will you do? I will do. 93. But the verbal 
obligation: Do you engage that it shall be given? I do 
engage : is iHJculiar to Roman citizens, whilst the others ap- 
pertain to the JUS gentium^ and therefore hold good amongk 
^ men, whether Roman citizens or foreigners. And even 
if they be expressed in the Greek language, as thus; Wcrtis; 
ofioKcfytU; ofioAoyw* vlcrtk iciXcikis; irumi KiXtim* 

; woiym, they still hold good amongst Roman citizens, 
provided only they understand Greek. And conversely, though 
they be pronoumxd in I^tin, they nevertheless hold good 


* ni. 115, 
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lent, si niodo Latini sermonis intellectum habeanl. at ilia 
verborum obligatio: dari spondes? spondeo, adeo propria 
civium Romanorum est, ut ne quidem in Graecum sermonem 
per interpretationem proprie transf^rri possit ; quanivis dicalur 
a Graeca voce figurata esse. (94.) Unde dicitur uno casu hoc 
verbo peregrinum (juGcjiie obligari posse, veliit si Imperator 
noster principem alicuiux peregrini populi de pace ita inter- 
roget : pacem futuram spondes ? vel ipse eodem modo inter- 
rogetur, quod nimium subtiliter dictum est ; quia si quid ad- 
versus pactionem fiat, non ex stipulat^^ agitur, sod iure belli res 
vindicatur. (95.) lllu^ dubitari potest, si quis [Jesunt 24 //>/,]. 

96. — obligentur : utiquer//w quaeritur de iure Romanorum. 

amongst foreigners also, jirovided only they understand Latin. 
But the verbal obligation : Do you engage that it shall be 
given? I do engage: is so peculiar to Roman citizens that 
it cannot properly be transfened into Greek by interpreta- 
tion ; although it is said to be derived from a Greek word\ 
94. Hence it is siiid that in one case a foreigner also (an be 
bound by this word, for instance, if our emperor interrogate 
the prince of some foreign people regarding peace: Do you 
engage that there shall be ])eace? or if he be himself interro- 
gate(i in like manner. But this is laid down with too much 
refinement : because if anything be done apinst the agreement, 
an action is not brought on the sti])ulation, but the matter is 
redre.ssed according to the rules of war. 95. It may be doubted 
if any one* 

96 are l)ound : at any rate when the question is as 

to Roman law. For as to the law amongst foreigners, if we 


* Sc. from 

* Twentydour lines are Icwt here; 
but by compariM^n with ihc Epitome 
wc may conjecture what was the 
substance of the mis.smg p(»rtion. 
First the question wa.s discussed whe- 
ther the two contracting parties might 
sp^ in different languages, which 
probably was settled in tne affirma- 
tive. Then two cases were alluded 
to in which a verbal contract might 
be tmiiaherai in form, i. e. in which 
no question need precede the pro- 
mise. These were (») ihtis miw^ 


or a promise of dower made by the 
wife, the intended wife, or the father 
of the intended wife, to the husband 
or intended husUnd, ft) a promise 
made by a freedman to his patron 
and confirmed by oath. 1*1,83. Ulp. 
vi, I. 1. We say “unilateral In 
form”; for it is obsioui that stiouJa- 
tions generally were bilateral in form, 
although they were invariably uni- 
lateral in essence, the whole burden 
lying on oneparty, the whole benefit 
accruing to tie other. 
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nam aput percgrinos quid iuris sit, singuiarum civitatiuin iura 
requirentes aliud in a\ia lege xtperhnus. 

97, Si id quod dari sti()ulamur tale sit, ut dari non possit, 
inutilis est stipulatio: velut si quis hominem liberum quern 
scrvum esse credebat, aut niortuuni quern vivum esse credebat, 
aut locum sacTum vel religiosum quern putabat esse humani 
iuris, silfi dm stipuletur. (97 a.) item si quis rem quae in rerum 
natura non e$i aut esse non potest y velut hippocentaurum stipuletur ^ 
aequt* inutilis est stipulatio. 

98. Item si quis sub ea condicione stipuletur quae existere 
non j)otest, vek\(\ si digito caelum tetigerit, inutilis est stipu- 
la/ii?. sed legatum sub imjKJSsibili condicione relictum nostri 
praet'eptores proin//if vakre putant, ac si ca condicio adiecta non 
cssct; diversj^ sc/zolae auctores non minus legatum inutile 


en(]uire into the rules of individual states, we shall find one 
thing in one system of legislation, another in another*. 

97, If that which we stipulate* shall be given is of such 
a kind that it cannot be given, the stipulation is void : for 
instance, if a man stipulate for a free man to be given to him 
whom he thought to be a slave, or a dead man whom he 
thought to be alive, or a place sacred or religious which he 
thought to be humani juris^. 97 a. Likewise if any one stipu- 
late for a thing which does not exist or cannot exist, for 
instance a centaur, the sti[)ulation is in such a case also void. 

98. Likewise, if any one stipulate under a condition w^hich 
cannot come to pass, for instance, “ if he touch Heaven with 
his finger,'’ the stipulation is void. But our authorities think 
that a legacy left under an impossible condition is as valid 
os it would be if the condition had not been conjoined : the 


* See m. no, note. 

* Gwus the verb sii fitter here 

for the firs^t time, without having dc- 
lined it : the is the interro- 

Mtor in an obligation v<rhts: sUfm- 
m therefore aignihes to audk for in 
solemn form. 

A« to the deriviiion of the word 
jttifmieOm there are many theories: 
Faulus connecU it with stifmtus^ an 
adjectift signifying fim (.S'. v. 


7. ih Festus and Varro with 
a coin iVwro, de Ling. lot. V. 
18a): Isidorus with stipnla^ a straw, 
because, he in olden times the 
contracting parties used to break a 
straw in two and each retain a por* 
tion, so that by reuniting the broken 
ends smu 

{Orig. 14, f 30.) 

• u, a-— 4. 
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existimant, quam stipulationem. et sane via- idonea diversitatis 
ratio reddi potest (99.) Praeterea inutilis est stipulation si <juis 
xgttowis rm suam esse earn sibi dari stipuletur; nam id ([uod 
ali’cu/us est, id ei dari non potest 
100. Denique inutilis est talis stipulatio, si qiiis ita dari 
stipuletur: post mortem meam dari spondes? vel ita: post 
MORTEM TUAM DARI sPOKDEst vulet outem, si qtus ita dari 
stipuletur: cum moriar dari spondes t vel ita: cum morieris 
DARI spondes? id est ut in novissiniura vitae teinpus sti|)ula- 
toris aut promissoris obligatio conferatur. nani inelegans esse 
visum est ex heredis jiersona incipcre obligationem. nirsux ita 
stipulari non possuinus: pridie (juam moriar, a«t: pridie 
quam morieris, dari spondes? ciuia non i)otest aliter intel- 
ligi pridie quam aliquis morietur, quam si mors senita sit ; 
rursus morte secuta in praetcrltum redducitur stipulatio et 
quodammodo talis est: hereui meo dari spondes? quae 


authorities of the other school think the legacy no less invalid 
than the sti|)ulation. And truly a satisfa( tory reason for the 
difference can scarcely be given. 99. besides a stipulation is 
void, if a man in ignoranc e that a thing is his own stipulate 
for it to be given to him : for that which is a man’s cannot 
be given to him. 

ICO. lastly, a stipulation of the following kind is void, if 
a man stipulate thus for a thing to be given : Do you engage 
that it shall be given after my death ? or thus : Do you engage 
that it shall be given after your death ? But it is valid if a 
roan thus stipulate for it to lie given : Do you engage that it 
shall be given when I am dying? or thus: Do you engage 
that it shall be given when you are dying? i.e. that the obli- 
gation shall be referred to the last instant of the life of the 
stipulator or promiscr. For it seems anomalous tliat the 
obligation should begin in the person of the heir. Again, 
we cannot stipulate thus: Do you engage that it shall be 
given the day before I die, or the day before you die ? Be- 
cause which is the day before a person dies annot be ascer- 
tained unless death has ensued : and again, when death has 
ensued, the stipulation is thrown into the past, and is in a 
manner of this kind : Do you engage that it shall be given to 
my heir? which is undoubtedly invalid. 101. AVliatever we 
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sane inutilis est (loi.) Quaecumque de morte diximus, eadem 
et de capitis diminutione dicta intelligtfmus. 

102. Adhuc inutilis est stipulatio, si quis ad id quod intern)- 
gatus erit non resj^onderit : velut si sestertia x a te dan stipuler, 
et tu ntmmum st^Xtxiwm v milia promittas ; aut si ego pure 
stipuler, tu sub condicione promittas. 

103. Praeterea inutilis est stipulatio, si ei dari stipulemur 
cuius iuri subiecti non sumus : unde illu^/ quaesitum est, si quis 
sibi et ci cuius iuri subiectus non est dari stipuletur, in quantum 
valeat stipulatio. nostri praeceptores putant in universum valere, 
et proinde ei soli ([ui stipulatus sit solidum deberi, atque si 
cxtranei nomen non adiecisset. sed diversae sc^olae auctores 
dimidium ei deberi existimant, pro alim — [desunt 4 lin.\ 

104. Item inutilis est stipulatio, s/ ab eo stipuler qui iuri 
jwbirrtus est, vel si is a me stipuletur sed de servis et de his qui 
in mancipio sunt ilbui praeterea ius obscnatur^ ut non solum 


have said about death we shall also understand to be said 
about eapitis diminutw\ 

102. Further, a stipulation is void if a man do not reply to 
the ([uoslion he is asked; for instance, if I should stipulate 
for ten sestertia to be given by you, and you should promise 
five sestertia: or if I should stipulate unconditionally, and 
you i)romise under a condition. 

103. Further, a stipulation is void if we stipulate for a 

thing to be given to him to whose authority we are not 
subject ; hence this question arises, if a man stipulate for a 
thing to be given to himself and one to whose authority he is 
not subject, how far is the stipulation valid? Our authorities 
think it is valid to the full amount, and that the whole is due 
to him alone who stipulated, just as though he had not added 
the natne of the stranger. But the authorities of the other 
school think half is due to him 

J04. Likewise, a stipulation is void if I stipulate for pay- 
ment from one who is sul jeet to rav authority, or if he stipu- 
late for pyment from me, But there is this rule further 
observed in regiuxl to slaves and those who are in mneipium^ 
that not only can they not enter into an obligation with the 


1 
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ipsi aiius in poicstak mancipiovc sunt obligari non poss/>//, jed 
ne alii quidew ull/. 

105. Mutiim neque stipulari neque promittcre posse palam 
est Quod ct in siirdo receptum est : quia et is qui stiptdafur 
verba promittentis, et qui promittit, verba stipulantis exaudire 
debet, (106.) Furiosus nullum ntiotiim g^erere potest^ quia non 
intelligit quid agat. (107.) Pupillus omne negotium recte 
gerit : ita tamen ut iuiory sicubi tutoris auctor/Vtxj' r/A'essaria sit, 
a^hibeatiir, velut si ipse obligetur: nam alium sibi obligare 
etiam sine tutoris auctoritate potest. (108.) Idem iuris est in 
feminis quae in tutela sunt. (109.) Se//quod diximus de pu- 
pillij, utique de eo verum est (|ui iam aliquem intellectum habet: 
nam infans et qui infanli proximus est non multum a jurioso 
differt, quia huius aetatis pupilli nullum intellectum habent; 
sed in his pupillis per utilitatem benignior iuris intcq)retatio 
facta est. 

person in whose pokstas or mancipiiim they are, but not even 
with any one else. 

105. That a dumb man can neither stipulate nor promise 
is plain. Which is the rule also as to a deaf man : because 
both he who stipulates ought to hear the words of the promiser, 
and he who promises the words of the sti|>ulator. 106. A 
madman can transact no business, because he does not 
understand what he is about. 107. A pupil can legally 
transact any business, provided that the tutor be employed in 
cases where the tutor’s authorization is necessary, for instance, 
if the pupil bind himself b for he can bind another to himself 
even without the authorization of the tutor*. 108. The law 
is the same as to women who are under tukla^, 109. Now 
what we have said regarding pupils is only true about one 
who has already some undcTsUmding : for an infant and one 
almost an infant do not differ much from a madman, beausc 
pupils of this age have no understanding : but for convenience 
a somewhat lenient construction of the law has been made 
in the case of such pupils*. 


* Ulpian, XL 17, 

* iL 83. 

* 1. 191 ; n. 8a 

^ That is, although they have little 


w no understandii^f their stipula* 
tiom or promises tjacked by the 
tor's authohmion are bindi^. 
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no. Possumus tamen ad id quod stip/zlamur alium ju/hi- 
bere qu/ idem stipuln//r, quern vulgo adstipulatorem vocamus. 
(in.) Sed huic proinde actio a?;;/petit, proindeque ei recte 
solvitur ac nobis, sed ([uidciuid consecutus erit, mandati iwdicio 
nobis restituere cogetur. (112,) Ceteriim potest etiam aliis 
verbis uti adstipulator, quam quibus nos usi sumus. itaque si 
verbi gratia ego ita sti|)ulatus sim : dari spondes ? ille sic 
adstipulari potest: idem fide tua promittis? vel idem fide 
itJHES? vcl contra, (113 ) I/em winus adstipulari potest, plus 
non potest, itaque si ego sestertia x stipulatus sum, ille ses- 
tertia v stipiilari ]K)test; contra vero plus non potest item si 
ego pure stipulatus sim, ille sub condicione stipulari potest; 

no. We can, however’, make another person a party to 
that which we stipulate for, so as to stipulate for the same, 
and such an one we commonly call an adstipulator, iii. 
An action then will eiiually lie for him and payment can as 
properly be made to him as to us, but whatever he has ob- 
tained he will be compelled to deliver over to us by an aciio 
nuvidati\ 112. But the adstiiuiiaior may even use other 
words than those which we use. Therefore if, for example, 
I have stipulated thus : Do you engage that it shall be given ? 
He may adstipulate thus : Do you become fidtpromissor for 
the same? or: Do you become fidejussor for the same? or 
vktvcrsd*. 113. Likewise, he can adstipulate for less, but 
not for more. Therefore if 1 have stipulated for ten sestertia, 
he can (ad)stipulate for five: but he cannot do the contrary. 
Likewise, if 1 have stipulated unconditionally, he can (ad)sti- 
pulatc under a condition ; but he cannot do the contrary. 


* j Hoc Uimn rtspicil ad § lo.v’’ 
Gneist. In 5 103 it k stalcil that no 
man can stipulate for the benefit of 
another, to which statement the doo 
trine of adstipuUtore is at first sight 
omxM«d. 

The subject here discussed, vu.‘*De 
adstiottlatoribus," is entirely omit- 
ted trom the Imtttuks of Justinian; 
perhaps because one of the leading 
princ^es connected with the aJsti* 
via. that a right of action 
uld not pats to the heir of the sti- 
pulator (which in fact was one of the 


chief reasons for adstipulators. being 
employed at all) was destroyed by 
imjierial enactment. Sec Cod. 4. n. 
where the old rule : “Ah heredibus 
non incificre actionesnec contra bae* 
redes” is especially condcmDcd. 

* III. 117, iffetseqq. 

* HI. 1 1 5. We may stipulate with 
the principal, and the adstipulator 
may adstipulate with a surety 
fr&mmor or pdijusior ) ; or we may 
stipulate with the sure^, and he 
stipulate w ith the principal 



Sponsors^ Fidepromissors^ Fidejussors, 


contra vero non potest non solum autein in quantitate, sed 
etiam in tempore minus et plus intelligitur ; plus est enim 
statim aliquid dare, minus est post (114.) In hoc 

autem iure quaedam singulari iure observantur. nara adstipula- 
toris heres non habet actionem, item servus adstipulaiulo nihil 
agit, qui ex ceteris omnibus causis stipulatione domino ad(tuirit 
idem de eo qui in raancipio est magis pk^/zit ; nam ct is sorvi 
loco est is autem qui in potestate patris est agit aliquid, sed 
parenti non adcpiirit ; (iiu7;//7'is ex omnibus ceteris causis stipu- 
lando ei adquirat. ac ne ijisi (juidem alitor acti/; cowpetit, qiiam 
si sine capitis diminutione exierit de potestate parentis, veluti 
morte eius, aut <iuod ipse flamen Dialis inaiigiiralus est cadem 
de filia familias, et quae in manu est, dida intelligemus 
1 15. Pro eo (luocjue (]ui promiitit solcnt alii obligari, quorum 
alios sponsores, alios fidepromissorcs, alios fulciussores appel- 
lamus. (116.) Sponsor ita interrogatur ; idlm daki sin)Nr)ES? 

And the more and the less aie considered with reference not 
only to (luantity but also to tinic‘ : for it is more to give a thing 
at once, less to give it after a time. 114. Put as to this 
matter of law some peculiar rules are observed. For the heir 
of the adstij^ulator can bnng no action', lakewise, a slave 
who adstipulates effects nothing, although in all other cases 
he ac(iuires for his master by stipulation*. The same is 
generally held with regard to one who is in viancpium: 
for he too is in the position of a slave*. But he who is in the 
potestas of his fluher does a valid act, but does not acejuire 
for his ascemlant : although in all other rases he acquires 
for him by stipulation. And an ac tion does not even lie 
for him personally, unless he have jassed from hi.s ascendant’s 
potestas without a capitis dminutio^ for instance, by that 
ascendant’s death, or becau.se he himself has been instituted 
Flamen Dialis*. 1 ’he same rule we shall arlopt with regard to 
a woman in potestas or in mnus, 

115. For the promiser also others are frequently bound, 
some of whom we call sponsores^ some jidepromissores, some 
fidgussores, n6. A Sf>onsor is interrogated thus; Do you 
engage that the same thing shall be given ? a fidepromissor : 


*iv. 53. * IV. 113. 

* 1. 113, 135. 


* n. 87. 
• t 130. 
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Sponsors^ Fid^missm, Fidgussors. 


fidepromissor : idem FiDEPROMirns? fideiussor ita : idem fide 
TUA ESSE lUBEsf vidcbimus de his autem, quo nomine possint 
proprie adpellari, qui ita interrogantur : idem dabis? idem pro- 
MiTi'is? IDEM FACIES? (ii;.) S])onsores qwdm et fidepromis- 
sores et fidciussores saepe solemus acci|)ere, dum curamus ut 
diligcntius nobis cautum sit. adstipulatorem vero fere tunc solum 
a//hibemus, cum ita stipulamur, ut aliquid post mortem nostram 
detur: <r«w stipulando nihil agimus, a//hibetur a//stipulator, 

ut is post mortem nostram agat : qui si quid fuerit consecutus, 
dr xfsHtumAQ eo mandati iudicio heredi nosho tenetur. 


n8. Sponsoris \ero et fide[)romissoris similis condicio tst, 
fidciussoris v<?/de </issimiIis. {119.) Nam illi quidem nullis 
obligationil)Us accedere posjunt nisi vefbonim ; quamvis inter- 
dum ipse (jui promiserit non fuerit obligatus, velut .d feminz. 
aut pupillus .sine tutoris auctoritatc, aut quilibet pos/ mortem 
suam dari promiserit. at illu// quacritur, si senv/r aut peregrinus 
spoponderit, an pro co sponsor aut fidepromissor obligetur. 


Do you become fidepromissor for the same? a fidejussor*. 
Do you become fidejussor for the same? But by what 
name those should [iroperly be called who are interrogated 
thus : Will you give the same ? Do you promise the same ? 
Will you do the same? is a matter for our consideration. 
117. Sponsors, fidepromissors, and fidejussors we are in the 
frequent habit of taking, whilst providing that we be carefully 
secured. But an adstij)ulator we scarcely ever employ save 
when we sti|)ulaie that something is to be given us after our 
death : for since we effect nothing by the stipulation an 
adstipulator is em|)Ioyed, that he may bring the action after 
our death : and if he obtain anything, he is liable to our heir 
uj)on an actw mandati for its delivery over*. 

118, The position of a sponsor and fidepromissor is very 
much the same, that of a fidejussor Very* different 119. For 
the former cannot be attached to any but verbal obligations : 
^though sometimes the promiser himself is not bound, for 
instance, if a woman or a pupil have promised any thing wi^out 
authoriation of the tutor, or if any person have promised that 
smnething shall be given affer his death. But if a slave or a 
foreigner have made the promise, it is questionable whether 
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fideiussor vero omnibus obligationibus, id est sivc re sive verbis 
sivc litteris sive consensa contractae fuerint obligtftiones, adici 
potest a/ ne Whd quidem interest, utrum civilis an naturalis 
obligatio sit cui adiciaturj adeo (juidem, ut pro servo quo(|ue 
obligetur, sive extraneus sit (jui a servo fideiussorem arcipiat, 
sive dominus in id quod sibi debeatur. (120.) Practerea spon- 
soris et fidepromissoris hercs non tenetur, nisi si de j)eregrino 
fidepromissore quaeramus, ct alio iure civitas eins utatur; fide- 
iussoris autem etiam hcres tenetur. (121.) Item sponsor et fide- 
promissor/<r legem Furiam biennio liberantur; ct quotquot erunt 
numero eo temjKJre (pio petunia j>eti [wtest, in tot partes dedu- 
citur inter eos obligatio, ct singuli viriles partes dare ///bentur. 
fideiussorer vero perpetuo tenentur; ct (juofquot cnint numero, 
singuli in .solidum obligantur. Hague lilia um csl creditor i a quo velU 


the sponsor or fidepromissor is bound for him. A fidcju.ssor 
on the contrary can be attaihed to any obligation, i.e. whether 
it be contracted re, verl'ts, Idteris or consensu. And it docs not 
even matter whether it be a civil or a natural obligation to 
which he is attached, so that he ran be Iwund even for a 
slave, whether the re< civer of the fidejussor from the slave be a 
stranger, or the master for that whuh is due to him. 120'. 
Besicles, the heir of a sj)onsor and fidepromissor is not bound', 
unless we le considering the <asc of a foreign fidepromissor, 
and his state adopt a different rule: but the heir of a fide- 
jus.sor is bound as well as himself (etiam). J2r. Likewise, a 
sponsor and fidepromissor arc freed from liability after two 
years, by the lex Furi.a'; and whatever be their number at the 
time when the money can be sued for, the obligation is 
divided amongst them into so many parts, and each of them 
is ordered to pay one pail. But fidejussors are bound for 
ever, and whatever be their numlier, each is bound for the 
whole amount*. And so it is allowable for the tteditor to 


* From this tection it would al- 
most appear as if the notion of a to- 
midt geuluon existed in Koman In- 
romradenoe, so as to warrant the rx- 
M that there was something like 
frivate ittemadonal law. hce tit. 


* «.c. 95. IV, »*, 

* f.H KlidarUt, to use a cone- 
tpondii^ French term. See ns to 
mods in solidarity upon guarantees 
in the French law. The Mmantde 
Lmo of Frame, liy Itavia and Laa- 
rent, p. 44. 
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Lex Furta and Lex Apuleia, 


j(?liduni i)etere* Sed ex epistula divi Hadriani compelhtur creditor 
a singulis, qui modo solvendo sint^ paries petere, eo igitur distat 
haec epistula a lege Furia, quod si quis ex sponsoribus aut fide- 
promissoribus solvendo non sit, non au^etur onus ceteromxa^ 
quot(]u^/ erunt Cum autcm lex ///ria tantum \n I/alia locum 
habeat, consei^iiens cst^ ui in provinc\\s sponsores quoque et fide- 
promissora proinde ac fideiussores in peqjetuo teneantur et 
singuli in solidurn obligentur, nisi ex epistula divi Hadriani hi 
(\uoqiu ^oAiuvari vuicxntur. (122.) Praeterea inter sponsores et 
fidepromissorcs lex Apiileia (piandam societatem introduxit 
nam si (]uis horuin plus sua portione solvent, de eo quod 
anii)lius dederit a/AxTrui cctms actionem habcL Lex autem 
Apulm ante legem Furiam lata est, quo tempore in solidum 
obligabanUir: unde tjuaentur, an post legem Furiam adhuc 
legis A])uleiae benefKium supersit. et utique extra Italiam 
superest ; nam lex quidem Funa tantum in liJia valet, Apuleia 


demand the whole from whichever of them he may choose. But 
according to an epistle of the late emperor Hadrian the creditor 
is compelled to sue for a proportional part from each, and those 
only (are to be reckoned in the calculation) who are solvent 
In this respect therefore this epistle differs from the Lex Furia, 
viz. that if any of a number of sponsors or fidepromissors be 
insolvent, the burden of the rest, whatever be their number, 
is not increased. But inasmuch as the Lex Furia is of force in 
Italy only, it follows that in the provinces sponsors and fide- 
promissors also, as well as fidejussors, arc bound for ever, and 
each of them for the full amount, unless they too are to be 
considered relieved by the epistle of the late em[>eror Hadrian, 
laa. Further the Lex Apuleia* introduced a kind of partner- 
ship amongst sponsors and fidepromissors. For if any one of 
them have paid more than his share, he has an action against 
the others for that which he has given in excess. Now the Lex 
Apuleia was enacted before the Lex Furia, at which time they 
were liable in full : hence the question arises whether after the 
piising of the I^ex Furia the benefit of the Lex Apuleia still 
continues, And undoubtedly it continues in places out of 
Italy : for the Lex Furia is only appliable in luly, but the 


\ Fidiprmimrs^ Ftdgussm. 


vcro ctiam in c^^rris praeter Italiam regionibus. Alia sane rst 
fiddussorum condkio; mm ad hos lex Apulcia non pcninet 
itaque si creditor ab ino totum <:wfsecutus fucrit, huius sol/us 
detrimentum nr/'A sci/rc^ si is pro quo fideiussk solvendo non 
sii, sedui ex supradictif appare/, is a quo creditor totum petit, 
[)Oterit ex cpistula divi Hadrian! desiderarc, ut pro parte in sc 

detur actio. (123.) Praeterea lege cautum est, ut is qui 

S[)onsores aut fidepromissores accipiat praedicat palam et decla- 
ret, et de qua re satis accipiat, et quot sjX)nsores aut fide- 
promissores in cam obligationem accepturus sit : et nisi prae- 
dixerit, |K*rmittitur siK)nsoril)us et fuiepromissoribus intra diem 
XXX. j)raeiudicium jK)stulare, (juo quaeratur, an ex ca lege 
})raediclum sit; et si iudicatum fuerit praedictum x\on esse, 
liberantur. Qua lege fideiussonim mcnli(/ nulla fit ; sed in usu 
est, etiam si fideiussorcs accipiamus, i)raedicere. 

I^x Apuleia in other regions also beyond Italy. The position 
of fidejussors is different ; for the Lex Apuleia does not a[)ply 
to them. Therefore, if the creditor have obtained the whole 
from one of them, the loss falls on this one only, supposing, 
that is, that he for whom he was fidejussor be insolvent Hut, 
as appears from what was said above, he from whom the 
creditor demands pa)'ment in full, can, in accordance with the 
epistle of the late emjieror Hadrian, demand that the action 
shall be granted against him for his share only. 123. Fur- 
ther by the I .ex Pompeia’ it is provided that he who ac- 
cepts sponsors or fidepiomissors shall make a public state- 
ment beforehand, and declare on what matter he is taking 
surety, and how many sponsors and fidepromissors he is 
about to take in respect of the obligation : and unless he thus 
make declaration beforehand, the H[>on.sors and fidepromissors 
are allowed at any time within thirty days to demand a pre- 
liminary investigation*, in which the point investigated is 
whether prior declaration was nude according to the law ; and 
if it be decided that the declaration was not made, they arc 
freed from liability. In this law no mention is made of fide- 
jussors : but it is usual to make a prior declaration, even if we 
be accepting fidejussors. 

^ Tliis is Husdike*s reading. He in a mutilated fragment, 
connects the Lex Pompeta with the • IV. 44. 

Undiria Lex, spoken of by Festos 
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Lex Cornelia. 


124. Sed beneficium legw Comrfiae omnibus commune esL 
qua lege idem pro eodem aput eundem eodem anno vetatur in 
ampliorem summam obligari creditae pecuniae quam in xx 
milia ; et quamvis sponsor vel fidepromissor in amplam pecu- 
niam, vclut si sestertium c milia obligaverity non tamen tm- 
titun Pecuniam autem creditam dicimus non solum earn quam 
crcdendi causa damns, se^ omnem quam tunc, am contrahitur 
obligatio, certum est debitum iri, id est quae sine ulla condi- 
cione deducitur in obligationem* itacjue et ea pecunia quam in 
diem cenum dari stipulamur eodem numero est, quia certum 
es/ earn debitum iri, licet post tempus petatur. Apjxdlatione 
autem pecuniae omnes res in ea lege significantur. itaque si 
vinum vel frumentum, et si fundum vel hominem stipulemur, 
haec lex obseiTanda est. (125.) Kx quibusdam tamen causis 


permittit ca lex in infinitum satis accipere, veluti si do/is no- 


mine, vel eius quod ex teslamento tibi debeatur, aut iussu iudicis 


satis accipiatur. 


et adhuc lege vicesima hereditatiiim cavetur, 


124. The benefit of the Lex Cornelia* is common to all 
sureties. By this k\ the same man is forbidden on behalf 
of the same man, and to the same man, and within the same 


year to be bound for a greater sum of borrowed money than 

30.000 sesterces ; and although the sponsor or fidepromissor 
may have Ixiund himself for more money, for instance for 

100.000 sesterces, he will nevertheless not be liable*. By 


‘‘ borrowed money ” we mean not only that which we give for 
the purpose of a loan, but all money which at the time when 
the obligation is contracted it is certain will become due, /, e. 


\vhich is made a matter of obligation without any condition. 
Therefore, money also wliich we stipulate shall be given on a 
fixed day is within the categor)', because it is certain that it 
will become due, although it can be sued for only after a 
time* By llic apjiellation “money” everylhing is intended 
in this Ux\ Therefore the kx is to t>c observed if we be 


stipulating for w ine, or corn, or a piece of land, or a man. 
125. In some cases, however, the law allows us to take surety 
for an unlimitcHi amount, for instance, if surety be taken in re- 
gard to a or for something due to you under a testament, 
or by order of a judex. And further, it is provided by the Lex 


^ Si. is not condemned to mote diin 

• Or if wc take Hnschke’s rtiding, lo^ooa** 

Inrottm xx damnatar ; **ile 


Lateral ONipOion. 2 1 1 


lit ad eas satisdadones quae ex ea lege proponuntur lex Cornelia 
non pertineat. 

1 26. In eo iure quoque iuris par condicio est omnium, spon- 
sorum, fidepromissorum, fideiussorum, quod ita obligari non 
poss//fft, ui plus debeant quam debet is pro quo obligawtur. 
at ex diverso ut minus debeant, obligari jxissunt, sicut in a//- 
stipulatoris persona diximus. nam ut adstipulatoris, ita et horum 
obligatio accessio est principalis obligationis, nec plus in acces- 
sione esse potest quam in principali re, (127.) In eo quoque 
par omnium causa es/, quod si quis pro reo solvent, eius reci- 
perandi causa habet cum co mandati indicium, et hoc amplius 
sponsoTcs ex lege Publilia propriam habent actionem in duplum, 
quae appellatur depensi. 

128. Litteris obligatio fit veliiti in now/>//bus transcrij^ticiis. 
fit diUtem nomcn transcripticium duplici modo, vel a rc in [>er- 


Vicesinu Hereditatium^ that the Lex Cornelia shall not ai)ply 
to the assignments of sureties a[)|>oinlcd in that law. 

126. In the following legal incident the position of all, 
sponsors, fide])romissors and fidejussors, is alike, that they 
cannot be bound so as to owe more than he for whom they 

9 

are bound owes. But on the other hand they may be bouml 
so as to ow’e less, as wc said in the < ase of the adstipulator'. 
For their obligation, like that of the adstipulator, is an ao 
cessor) to the i)iin(ipal ol)ligati(m, and there cannot l>e more 
in the accessory than in the principal thing. 127. In this 
respect also the position of ail of them is the same, that if 
any one has paid money for the [)rincipal, he has an ar/Zo 
mandaii* against him for the purijose of recovering it And 
further than this, s|)onsors by the Lex Publilia* have an action 
peculiar to themselves for double the amount, which is called 
the actio depensi^, 

128. An obligation arises in the instance of fiomitui 
transcrip(icia\ A nomm transcripticium occurs in two ways, 


^ The Ux Vicesima Hmditaimm 
was cnactcil in the reign of Aug\istus 
(A.D. 6}, and laid a lax of one twen- 
liclh on ail inheritances and legacies 
except where the rccipicnu uerc 
TCiy near relations. 

» nt 113. 

• in. 155 et seqq. 

^ hihliiius was is not ctr* 


tainiy known. He is stip]x»cd to lic 
named by Cicero in the OraU pro 
iluent. c. 45. 

* ITie working of this action 1# 
more fully explained by Gains in iv. 
9 » n- 

• In order to understand the na- 
ture of this obligation it is nccessaiy 
to remember that among the Romani 

I4~J 
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Liittral Obligations, 


lonam, vel a persona in personam. (129.) A re in personam 
/hrnscriptio fit, veluti si id quod tu ex emptionis causa aut 
conductionis aut societatis mihi debeas, id expensum tibi tulero. 
(130.) A persona in personam transcriptio lit, veluti si id quod 
mihi Titius debet tibi id expensum tulero, id est si Titius te 
delegaverit mihi. (131.) Alia causa est eorum nominum quae 
arcaria vocantur. in his enim re/, non litterarum obligatio con- 
sistit : quippe non aliter vale«t, quam si numerata sit pecunia ; 
numeratio autcm pecuniae rei, non litterarum facit obliga- 
tioncm. (jua de causa recte diceraus arcaria nomina nullam 


either from thing to person, or from person to person. 1 29. 
A transcription from thing to [)crson takes place, for instance, if 
I set down to your debit what you owe me on account of a 
sale, a letting, or a partnership. 130. A transcri{)tion from 
person to person takes place if I set down to your debit what 
Titius owes to me, i.e. if Titius makes you his substitute to 
me‘. 131. The ca.se is different with those nomwa which 
are called arcaria. For in these the obligation is one re not 
littcris: inasmuch as they do not stand good unless the money 
has been paid over ; and the paying over of money constitutes 
an obligation re not litteris. And therefore we should state 


every master of a house kept rq;ular 
accounts with great accuracy ; and to 
be negligent in this matter was re- 
garvied as di.srenmahlc, 'I'hc entries 
were first roughly made in day-lKK)ks, 
callcil {TJtina or Calmdaritiy and 
were jxHtixl at stated jwi iods in ledg- 
calUnl CiHiuts (xp^si d antpti. 
NifHim was the general name for any 
entry, whether on the debtor or cre» 
dilor side of the account. When any 
one keeping kmks entered a sura of 
money as rcanved from Titius he 
was sail! jWn or rf/errt acxcj^um 
Tiik, that is, to place it to the credit 
of Tiliua: when, tra the other hand, 
he entered a sum as juiid to I'itius 
he satd/ew or rf/nrfaftnsum 
that is, to place it to the debit 
of Titius, If it could be proved that 
tn iidbemum had Ireen set down with 
the aeUor’s ormsent, the alisence of a 
€om4)oiidliig in the dcU* 


or’s ledger was immaterial, as such 
al)scncc only argued fraud or negli- 
gence on his part. The solemnity 
therefore which in this case turnctl a 
pact into i contract was an entry 
vnth coment, Heineccius, l>asing his 
reasoning on a passage of Thcophi- 
lus, holds that a contract htteru is 
never an original contract, but always 
0})erates as a njt\itio of some prccc- 
dent obligation. See Heineccii An- 
tufHti, UK 28. ( 4. Cic de Off, iii. 
* 4 - 

^ The case 8up|x>scd is that Ti* 
tius ow^es me, say, too aura and ;j'ou 
owe Titius the .santc amount : it sim- 
plifies matters therefore if Titius, who 
has to r^xeivc loo and pay loo, re- 
move himself from the transaction 
altogether by remitting your debt to 
him and making you, with my con- 
sent, a debtor to me in his own 
stead 



Nomina Arcaria^ Syngraphs^ Chirographs. atj 

facere obligationem, sed obligationis factac testimonium prac* 
here. (132.) Unde proprie dicitur arcariis nominibus ctiam 
peregrines obligari, quia non ips<? nomine, sed nwmeratione 
pecuniae obligantur : quod genus obligationis iuris gentium esl 
(133.) tr(7/?scripticiis vero nominibus an obligentur peregrini, 
merito quaeritur, quia quodammodo iuris civilis est talis obli- 
gatio ; quod Nervae placuit. Sabino autem et Cassio visum 
est, si a re in personam fiat nomen transcripticium, etiam 
peregrinos obligari ; si vero a persona in personam, non obli- 
gari. (134.) Praeterea litterarum obligatio fieri videtur chiro- 
grafis et syngrafis, id est si quis debere se aut daturum sc 


correctly that nomina arcana effect no obligation, but afford 
evidence of an obligation having been entered into. 132. 
Hence it ij> rightly said that even foreigners are bound by 
nomina arcaria^ because they arc bound not by the entry 
{nomen) itself, but by the paying over of the money, which kind 
of obligation belongs to the Jus gentium. 133. But whether 
foreigners are bound by nomina iranscripticia is justly dis- 
puted, because an obligation of this kind is in a manner a 
creature of the civil law ; and so Ner\^a thought But it was 
the opinion of Sabinus and Cassius, that if the entry w'crc 
from thing to person, even foreigners were bound : but if from 
person to person, they were not l)ound. 134. Further, an 
obligation Utteris is considered to arise from chirographs and 
syngraphs*, i. e. if a man state in writing that he owes or will 
give something: provided only there be no stipulation made 


* A chirograph is signed by the 
debtor only, a syngraph by both 
debtor and creditor. Chirographs 
and syngraphs were not mere proofs 
of a contract, but documents on 
which an action could be brought. 
A simple memorandum, which was 
good only as evidence, was termed a 
eautio. In Juttinian^s time caututnrs 
and ckirographat were regarded as 
identical ; but see hte regulations u 
lo the time within which an txceptio 
mm numeratiu peamm could be 
brought in Imst. lit. 11. Miihlen- 
fafwca for soma iiiea{dicahle reaton 


considers nmina arcaria identical 
with synmphi and chirographs; al- 
though the word praeitrea m 1 13^ 
shews pretty plainly that the two are 
contrasted ; and this inference is cor* 
roliorated by our observing that syn- 
graphs and chtro^aphi are said to be 
peculiar to foreignm, whilst as to 
nomina arearia the remark occurs, 
iStam peregrinoi obligari^ the etiam 
plainly implying that thcM are no! 
peculiar to foreimrs and tharelbre 
are iOllletllil^^ diilerent from syo« 
graph! and chirograph!. 


314 Cmenml ObligtUim, 

scribat; ita scilicet, si eo nomine stipulatio non fiat quod 
genus obligationis proprium peregrinorum est 

155. Consensu fiunt obligationes in emptionibus et vendi< 
tionibus, locationibus conductionibus, societatibus, mandatis. 
(136.) Ideo autem istis modis conrensu dicimus obligationes 
contrahi, q»w neque verborura neque scripturae ulla proprietas 
dcsideratur, sed sufficit eos qui negotium gerunt consensisse. 
unde inter abscntes quoque talia negotia contrahuntur, veluti 
per epistulam aut per internuntiura, cum alioquin verborum 
obligatio inter abscntes fieri non possit (137.) Item in his 
contractibus alter altcri obligatur de to quod alterum alteri ex 
bono ct aequo praestare oportet cum alioquin in verborum 
cbligalionibus alius stipuletur, alius promittat, et in nominibus 
alius expensum ferendo obliget, alius obligetur. (138.) Sed 

regarding the matter*. This kind of obligation is peculiar to 
foreigners. 

135. Obligations arise from consent in the ases of buying 
and selling, letting and hiring, partnerships and mandates. 
136, And the reason for our saying that in these cases obliga- 
tions arc contracted by consent is that no peculiar form either 
of words or of writing is required, but it is enough if those 
who are transacting the business have come to agreement 
Therefore, such matters are contracted even between persons 
at a distance from one another, for example, by letter or 
messenger, whilst on the other hand a verbal obligation can- 
not arise between persons who are apart 137. Likewise, in 
these contracts the one is bound to the other for all that the 
one ought in fairness and equity to afford to the other, whilst, 
on the other ^nd, in verbal obligations one stipulates and 
the other promises, and in litteral obligations one binds by an 
entry to the debit and the other is bound*. 138. But an 


* If there be, the obli^tion is 

end the document becomes a 
»i not tUolutciy conclusive, but 
only available as evidence. 

* The old contracts based on the 
civil law were unilateral, the new 
conuacti by eoment, springing from 

were biUlcral It 
witibe observed that Gaiui uyt no* 
thing hare aboot veal coQtracta. Fot* 


sibly this is because their position 
was anomalous : they had bwn uni' 
lateral, but under the gtowing indu* 
ence of the jus gaUmm were becoro* 
ing hiliteral, ai is implied in the 
omduding words of til. 131 above, 
Mackcldey {Syst. Jur, Rm. p. 343) 
divides oldiga^s tx mUrattm i^ 
two classes, nahsraUs and 

the fooner giving. 



EmpAo ft Venditw. J15* 

absent! expensura feni potest, ctsi verbis obligatio cum absente 
contrahi non possit 

139. Emptw et venditw mirahitur cum de pretio con- 
venerit, quamvis nondum pretium numeratum sit, ac ne arra 
quidem data fuerit nara quod arrae nomine datur arguracntum 
est emptionis et venditionis contractae. 

140. Pretium autem certum esse debet : alloquin si iti inter 
eos convenerit, ut quanti Titius rem aestimaverit, tanti sit 
em/ta, l^l)eo negavit ullam vim hoc ncgotium habere ; quam 
senteniiam Cassius probat : Ofilius et earn emptwwrw putat d 
ewditionem ; cuius opinionem Proculus secutus est 

1 41* Item pretium in numcrata pecunia consistere debet 
nam in ceteris rebus an pretium esse possit, veluti homo aut 

entry may be made to the debit of an absent person, although 
a verbal obligation cannot be entered into with an absent 
person. 

139. A contract of buying and selling is entered into as 
soon as agreement is made about the price, even though the 
price have not yet been i)ai(l, nor even earnest given. For 
what is given as earnest is only evidence of a contract of buy- 
ing and selling having Ix^en entered into‘. 

140. Further, the jmee ought to be fixed : if, on the con- 
trary, they agree that the thing shall be bought for such price 
as Titius shall value it at, ld)eo says such a transaction has no 
validity, and Cassius agrees with his opinion : but Ofilius says 
there is a buying and selling, and Proculus follows his opinion*. 

141. Likewise the price must consist of coined money. For 
whether the price can consist of other things, for instance, 
whether a slave, or a garment, or a piece of land can be the 


rise to an exception only, and not to 
a direct action, the latter provided 
with an action. These migalwna 
dviUs again split up into two tub* 
dmskms, vix. Mgatumes civiks {sen^ 
m drUil) and Mgatima fradortae: 
dfU d)Ugatiotis (in the strict sense) 
are of two kinds (0) those alien from 
Ditural taw and (bunded on the strict* 
eit ciril law, e. g. stMatwtta and 
nmina^ (H) those called jure Mi 
i e. received from the 


jut gentium into the civil law and 
therein protected by an action ; to 
this last spccicf he rdegattt all real 
and consensual contracta, and all the 
pac^ legUima and praeima of later 
jurismdence. 

* That is, is not of the essence of 
the contract 

* Jastinian settled (hit dispute. 
If the r^erce fixed the price, the sale 
was valid ; if he could not or would 
not, the agreement was void. 



ti6 Emptio- Venditk tmparti »iih PtrmutaHo. 


toga aut fundus alterius rei prdium esse possit, valde quaeritur. 
nostri praeceptorcs putant ctiam in alia re posse consistere 
pretium ; unde illu/f est quod vulgo putant per permutationem 
reruns cinptionem et venditionera contrahi, eamque specietn 
cmptionis tt venditionir vetustissimam esse; argumentoque 
utuntur Graeco poeta Horoero qui aliqua parte sic ai/ : 

ap oWfoKTO KOiprfKOItOWTti Axoioti 
*AAAo» fi'w aAXoi 8’ aWuyi (stSr/pif, 

’AWot St pivoU, oXXot 8* avT^vi potisffiv, 

*AAXoi 8' ai 


Diversae scholae auctores dissentiunt, aliurfque esse existimant 
permutationem rerum, aliurf emptionem et venditionem : alio- 
quin non posse rem expediri permutatis rebus, quae videatur res 
venisse e/ ^«ae pretii nomine data esse ; sed rursus utramquc 
videri et venisse et utramque pretii nomine datam esse ab- 
surdura videri. Se/f aii Caelius Sabinus, si rem Ti/w venalem 
habente, veluti fundum, accei)erim, et pretii nomine hominem 


price of another thing, is very doubtful. Our authorities think 
the price may consist of some other thing ; and hence comes 
the vulgar notion, that by the exchange of things a buying and 
selling is effected, and that this species of buying and selling 
is the most ancient : and they bring forward as an authority 
the Greek jwet Homer, who in a certain passage says thus ; 
“Thereujmn then tire long-haired Achieans obtained wine, 
some for brass, some for glittering steel, some for skins of cattle, 
some for cattle themselves, some for slaves'.” The authorities of 
the other school take a different view, and think that exchange 
of things is one matter, buying and selling another : otherwise, 
they say, it could not be made dear when things were ex- 
changed which thing was to be considered sold, and which 
given as a price : but again, for both to be considered to be at 
once sold, and also both given as the price, appears ridiculous. 
But Caelius Sabinus says, if when Titius has a thing for sale, 
for instance a piece of land, I take it, and give a slave, say, 
for the price; the land is to be regarded as sold, and the 
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Locatio d Condudi(f* 


forte dederim, fundura quidem videri venisse, hominera autem 
pretii nomine datum esse, ut fundi/r acciperetur. 

142. Locatio autem et conductio similibus regulis constitu* 
jimtur : nisi enim merces certa statuta sit, non videtur locatio el 
conductio contrahi. (143.) unde si alieno arbitrio merces per- 
missa sit, velut quawti I'itius aestimaveri/, quaeritur an locatio 
et conductio contrahatur. qua de causa si fulloni policnda 
curandave, sarcinatori sarcienda vestimenta dederim, nulla 
statim nicrcede constituta, postea tantum daturus quanti inter 
nos convenerit, quaeritur an locatio et conductio contrahatur ; 
(144.) vel si rem tibi utcndam dederim et invicem aliam rcm 
utendam acceperim, quaeritur an locatio et conductio contra- 
liatur. 

slave to be given as the price in order that the land may be 
received 

142. Letting and hiring is regulated by similar niles: for 
unless a fixed hire be determined, no letting and hiring is 
considered to be contracted. 143. 1‘herefore, if the hire be 
left to the decision of another, such amount, for example, as 
Titius shall think right, it is disputed whether a letting and 
hiring is contracted. Wherefore, if I give gannents to a 
fuller to be smoothed and cleaned, or to a tailor to be re- 
paired, no hire being settled at the time, my intention being 
to give afterwards what shall be agreed upon between us, it 
is disputed whether a letting and hiring is contracted*. 144. 
Or if I give a thing to you to l>e used, and in return receive 
from you another thing to be used, it is disputed whether a 
letting and hiring is contracted*. 


^ This is not a mere dispute al>oul 
words, like so many of the points do 
bated between the Sabin tans aitd 
Proculians. The old Homan Ijiw 
regarded exchange as a real contract, 
therefore a mere agreement to ex- 
change was not binding, and the ex- 
change could only be enforced in case 
one ^ the parties had delivered up 
the thing which he was to part with : 
bitt if the Sabinians could nave ken 
yktoHotts in their arrament, and got 
the Uwyen to admit mat an exchange 
irai a iale, exdmngt wooki have k* 


come a consensual contract, and a 
mere agreement to exchange have 
been biading. 

* ITie contract is not Imth 


duetto for want of a merces sjiedficd 
beforchaiKl ; it is not mandatum be- 
cause it is not gratuitous, there being 
an implication that a mereet will 
eventually be paid : hence the reme- 
dy can only k an actio franeriptis 
1^'s; for an account ot which sec 


^tndars ysuttman, p. 413. 

* The contract in this case is one 
of the innominate read contracts-^ 



Empiio ((mtrasted imtk Loadio. 



145. Adco autem emptio et venditio et locatio et conductio 
familiaritatcm aliquam inter se habere videntur, ut in quibusdam 
causis quaeri soleat utrum emptio et venditio contrahatur, an 
locatio et conductio. veluti si qua res in perpetuum locata sit, 
quod cvenit in praediis municipum quae ea lege locantur, ut 
quamdiu id vectigal praestetur, neque ipsi conductori neque 
heredi eius praedium auferatur ; sed magis placuit locationem 
conductionemque esse, 

146, Item si gladiatores ea lege tibi tradiderim, ut in singu- 
los qui integri exierint pro sudore denarii xx mihi darentur, 
in eos vero singulos qui occisi aut debilitati fuerint, denari/ mille : 


145. Hut buying and selling and letting and hiring have so 
close a reseml)lance to one another, that in some cases it is 
a matter of ([ucstion whether a buying and selling is contracted 
or a letting and hiring* ; for instance, if a thing be let for 
ever, which happens with the lands of corporations which are 
let out on condition that so long as so much rent be paid, the 
land shall not be taken away either from the hirer himself or 
his heir ; but it is the general opinion that this is a letting and 
hiring*. 

146. Likewise, if I have delivered gladiators to you on 
condition that for each one who escaiMJs unhurt 20 denarii 
shall be given to me for his exertions, but for each of those 
who are killed or wounded 1000 dmarii: it is disputed whether 


-therefore U only bind- 
ing when one party has completed 
his delivery, an<( not on mere con«ient 
The matter here noticed is very fully 
cUicusscd in June*, On Bailments, p. 
93 ; 

* n, 14. «. i. 

• This Imatie in ferj^uum or e»r- 
^yimsis was by Justinian made t 
distinct kind of contract, subject to 
rules of its own. Sec /nsL ill. 14, 
t, and the notes on pp. 114, J15 of 
^dars* edition of the Jnsitlula, 
Alio rend Savi^y, On Bosussian, 

pp. 77 '- 79 ; ^ 3 - 

Prom these authoritiei and othm 
ve learn that mykytensis was a com- 
paratively modm contract, a lease 
of lands by a private Individual or 


corporation to a private individual ; 
whereas the older wetij^a/is vras 
always a lease proceeding from a 
corj>oration. Tnc leases of a^n 
mti^iUs were not always perpetual, 
but sometimes for a term of years, 
The emphyteutic leases made by a 
private individual were always here- 
ditary. Hence they were closely 
analogous to the fee farms mentioned 
by Uritton (see Nichols’ tramlatkm 
01 Britton, fc^ 164), which were lands 
held in (ee ibr an annual rent reserved 
at the dme of their grant ; being there* 
fore a specks of socage, lnCicero*t 
time lands leased by corporations, 
whether for yem w in perpetnityi 
were caUed 
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quaeritur utram emptio et venditio, an locatio et conductio 
contrahatur. et magis placuit eorum qui integri exierint loa- 
tionem et conductionem contractam videri, at eorum qui occisi 
aut debilitati sunt emptionem et venditionem esse : idque ex 
accidentibus apparet, tamquam sub condidone facta cuiusquc 
venditione aut locatione. iam enim non dubitatur, quin sub con- 
dicione res veniri aut locari possint. (147.) Item quaeritur, si 
cum aurifice mihi convenerit, ut is ex auro suo certi ponderis 
certaeque formae anulos inihi faceret, et acciperet verbi gratia 
denarios cc, utrum emptio et vendit/'o, an locatio et conductio 
contrahatur. Cassius ait materiae (juidem emptionem et vendi- 
tionem contrahi, operarum autem locationem et conductionem. 
sed plerisque placuit emptionem et venditionem contrahi. atqui 
si meum aurum ei .dedero, mercede pro opera constituta, con- 
venit locationem et conductionem contrahi. 

148. Societatem coire solemus aut totorum bonorum, aut unius 
alicuius negotii, veluti mancipiorum einendorum aut vendendo- 
rum. 

a buying and selling or a letting and hiring is contracted. And 
the general opinion is that there seems to be a letting and 
hiring contracted of those who esc.iped unhurt, but a buying and 
selling of those who were killed or wounded ; and that this is 
made evident by the result, the selling or letting of each being 
made as it were under condition. For there is now no doubt 
that things can be sold or let under a condition'. 147. 
Likewise', this question is raised, supposing an agreement has 
been made by me with a goldsmith, that he should make rings 
for me from his own gold, of a certain weight and certain 
form, and receive, for example, joo denarii, whether is a buying 
and selling or a letting and hiring contracted? Cassius says 
that a buying and selling of the material is contracted, and a 
letting and hiring of the workmanship. But most authors 
think that it is a buying and selling which is contracted. 
But if I give him my own gold, a hire being agreed upon for 
the work, it is allowed that a letting and hiring is contracted*. 

148. We are accustomed to enter into a partnership either 
as to all our property, or as to one particular matter, for in- 
stance, the purchase or sale of slaves. 


> D. 19. t. to. pr. • D. 19. s. j, I, 

* D. 18. 1. M ifld D. 18. 1. 65. 
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SocieUu. 


149. Magna autem quaestio fuit, an ita coin possit societas, 
Ut quis maiorem partem lucretur, minorem damni praestet 
quod Quintus Mucius etiam contra naturam societahs esse cen- 
suit ; sed Servius Sulpicius, cuius praevaluit sententia, adeo ita 
coiri posse societatem existimavit, ut dixerit illo quoque modo 
coiri jX)sse, ut quis nihil omnino damni praestet, se</lucri partem 
capiat, si modo opera eius tam pretiosa videatur, ut ae^mim sit 
eum cum hac pactione in societatem admitti. nam et ita posse 
coire societatem constat, ut unus pecuniam conferat, alter non 
confcrat, et tamen lucrum inter eos cowmune sit ; saepe enim 
opera alicuius pro pecunia valet. (150.) Et illu</ certum est, 
si de partibus liicri et damni nihil inter eos convenerit, tamen 
aequis ex partibus commodum et incommodum inter eos com- 
mune esse, sed si in altero partes express^e fuerint velut in 

149. Hut it has been a much disputed question whether a 
|)artnership can be entered into, so that one of the partners 
shall have a larger share of the gain and pay a smaller share 
of the loss'. This Quintus Mucius says is in fact irrecon- 
ciicable with the nature of partnership ; but Servius Sulpicius, 
whose opinion has prevailed, thought that a partnership of this 
kind could so undoubtedly Ik; entered into, that he affirmed 
one could also be entered into on terms that one of the ])arties 
should jiay no portion whatever of the loss, and yet take a 
part of the gain, provided his services appeared so valuable 
that it was fair that he should be admitted into the partnership 
on this arrangement. For it is undoubtedly possible to enter 
into a partnership on these terms, that one shall contribute 
money, and the other none, and yet the gain be common be- 
tween them : for freciuently the services of one are as valuable 
as money. 130. And this too is certain, that .if there have 
been no agreement between them as to the shares of gain and 
loss, yet the gain and loss must be divided between them in 
equal portions. But if the portions have been specified with 


’ D. 17. 1. 3a Ser\'ius in this bad meant that there conM not be a 
asuenti to the doctrine of different apportionment of gain or 
Mttciusi Holding that Mucius meant km on a balance of accounts He 
tHat there could not be a differ v*nt would hive been wron^ ; but oa be 
apportionment of lo&s on the had never impUe« that Muaus Held such 
tronsoctioiui ^ of ^1 on those a view^ Gohis is, os it seems to ua* 
ottcembtU Servius then goes on to giving on unfair account of Mucius* 
01 Coios impf that if Mudua rule in the present passage. 



Sodetas, 


lucro, in altero vero omissae, in eo quoque quod omissura e&t 
similes partes erunt. 

151. Manet autem societas eousque, donee in eodem sensu 
perseverant ; at cum aliquis renuntiaverit societati, societas sol- 
vitur. sed plane si quis in hoc renuntiaverit societati, ui obve- 
niens aliquod lucrum solus habeat, veluti si mihi totorum 
bonorum socius, cum ab aliquo heres esset relictus, in hoc re- 
ntfn/iavmt s^detati, ut hereditatem solus lucrifaciat, cogetur 
hoc lucnim communicare. si (juid vero aliui/ lucri feccrit cjuod 
non captaverit, ad ipsum solum pertinet. mihi vero, quidquid 
omnino post renuntiatam societatem adquiritur, soli conceditur. 
(152.) Solvitur adhuc societas etiain morte socii; (juia qui 
societatem contraJiit cer/am personam sibi eligit. (153.) Di- 
citur et capitis diminutione solvi societatem, quia civili ralione 
capitis diminutio morti aei/uiijauni dicitur ; setl si a//huc con- 


regard to the one case, as for instance, with regard to the gain, 
and not mentioned with regard to t!ie other, the portions will 
be the same as to that of which mention was omitted. 

151. A partnership continues so long as the partners remain 
in the same mind : but when any one of them has renounced 
the partnership, the partnershi]) is dissolved'. Hut, certainly, 
if a man renounce a partnership for the purpose of enjoying 
alone some anticipated gam, for instance, if my partner in all 
property, when left heir by some one, renounce the partnership 
that he may alone h.avc the benefit of the inheriunce, he will 
be compelled to share this gam. If. on the other hand, he 
chance upon some gain which he did not aim at obtaining, 
this belongs to him solely. Hut whatever is aetjuired from any 
source after the renunciation of the partnership, is granted to 
me alone. 152. Further, a partnership is dissolved by the 
death of a partner, because he who makes a contract of part- 
nership selects for him-self a definite person. 153. It is said 
that a partnership is also dissolved by a capilis diminution 
because on the principles of the civil law a capilis diminutio 
is held to be equivalent to death : but if the partners consent 


* Therefore if three men be in partnership and one renounce, the re- 
maining two arc no longer pannera* 

* I. 111. loi* 





Mandatum. 


sentiant in socictete/w, nova videtur incipere societas. (154.) 
Item si cuius cx sociis bona publi^e aut privatira venierint, 
solvitur societas. sed hoc quogue casu societas de qua loquim//r 
nova consensu contrahitur nudo; iuris enim gentium obligationes 
contrahen omnes homines natural! ratione /o^//nt. 

155. %andatum consistit ii7'e nostra gratia mandemus sive 
alima, id nt sive ut mea negotia geras, sive u/ alterius mandem 
iibi^ erit inter nos ol)ligatio, et invicem alter alien tene^imur, 
\f\eoqtie iudicium ^rit in id quod paret te mihi bona fide praestare 
oiwterc. (156.) nam si tua gratia tibi mandem, s//perracu//m 
est mandatuin ; (juod enim tu tua gratia fac/um sis, id 
ex t//a scntentia, non cx meo mandatu facere videberis: ih- 
{|ue si oliosam per//niaw domi te habere mihi dixcris, et ego te 
hortatus fuerim, u/ ^/// fenerares, quamvis cam ei mutuara 
dcdcris a quo jcn'arc ;/on potucris, non tamen habebis mecum 

to be partners still, a new partnership is considered to arise. 
154. Likewise, if the goods of any one of the j)artners be sold 
j)ublic:ly or privately', the partnership is dissolved. But in 
this aise also, the ])artncrship about which we are speaking is 
contracted afresh by mere consent, for, any man can contract 
Juris gentium obligations in a natural manner (i. e. without for- 
malities). 

1 55. A mandate arises, whether we give a commission for our 
own benefit or fur another person’s; /. r. whether I give you a 
(‘ommission to transact my business or that of another person 
there will be an obligation between us, and w'e shall be mutu- 
ally bound one to the other, and so an action wall lie for 
“ that whic h it appears you ought in good faith to afford to me.” 
156, But if I give you a commission for your owm lx;nefit, the 
mandate is superfluous : for what you w'ould do for your owm 
sake, you arc considered to do of your own accord and not on 
my mandate : therefore, if you tell me that you have money 
lying idle at home, and I advise you to put it out at interest, 
even if you give it on loiin to one from whom you cannot 
recover it, you will nevertheless have no action of mandate 
against me. Likewise, if I advise you to buy something or 
other, even if it he not to your advantage that you made the 
purchase, I still shall not be answerable to you in an action of 



Mandatum. 


'i flC/io»em. \Um et si hortatus sim, ut rcm aliquam 
emeres, (\uamvis non expedient libi earn emisse, non tamen 
mandati tibi tencbor. et adeo haec ita sunt, ut quaeratur an 
mandati teneatur qui mandavit tibi, ut Titio pecuniam faimim 
[desunt lin.\ q«w non aliter Titio credidisscs, quam si tibi 
mandatum esset. 

157. Illud constat, si facimdum quid mandet///- (juod contra 
bonos mores est, non contrahi obligationem, velut si tibi man- 
dem, ut Titio furtum aut iniuriam facias. 

158. Item si qui(/ pos/ mortem meam faciendum mihi man- 
det///', inutile mandatum est, (luia gencraliter placuit ab heredis 
persona obligationem inciiiere non posse. 

159. Scd recte (luocjue consuinmatuw mandatum, si dum 
adhuc Integra res sit revocatimi fuerit, evancscit. (160.) Item 
si adhuc integro mandate mors allerulrius alicuius inierveniat. 
id est vel eius qui mandarit, vel eius ^ui mandatum susdqierit. 


mandate. And this rule is .so univeisally tnic, that it i,s a 
disputed point whether a man is liable to you for mandate 
who gave you a mandate to lend money on interest to Titiiis' 

for you would not have lent the money to Titius, unless 

the mandate had been given to you. 

157. It is certain that if a nundate lie given for the doing 
of something contrar)- to morality, no obligation is contrai ted ; 
for instance, if I give you a ra.andatc to commit a theft or 
injury upon 'I'itius. 

158. Likewise, if a mandate be given me for the doing of 
something after my death, tiic nundate is vokI, because it is an 
universal rule that an obligation cannot begin to oiteratc in the 
person of one’s heir*. 

159. Even if a mandate \k duly completed, yet if it be 
recalled before the subject of it has been dealt with, it Ix;- 
comes void. 160. Likewise, if the death of either of the 
parties occur before the e.\ecution of the mandate is com- 
menced, that is, either the death of him who gave the mandate. 


> By comparing thin passage wiih riewi that snch an one i$ liable if hi* 
tii. 16. 6, we see that the mandate be to lend to a particalar 
acuna may be filled up: “but it has person, a* to Titiut; for ic." 
been decided (acoordi^ to Sabinu*' * ut. too. 
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solvitur mandatum, sed utilitatis causa receptum est, ut si 
mortuo CO qui mihi mandaverit, ignorans eum decessisse exe- 
cutus fun’o mandatum, posse me agere mandati actione : alio- 
quin iusta ct probabilis ignorantia damnum mihi a//feret. et 
hi«c simile est (luod plerisque placuit, si debitor meus manu- 
misso dispensatori mco per ignorantiam solvent, liberari eum : 
cum alioquin stricta iuris ratione non posset liberari eo quod 
alii solvisset quam cui solvere deberet. 

i6i. Cum autem is cui recte mandaverim egressus fuerit 
mandatum, ego (}uidcm eatenus cum eo habeo mandati actio- 
nem, (juatenus mea interest i/«plesse eum mandatum, si mode 
irnplere potuerit: at ille mecum agere non potest, itaque si 


mandaverim tibi, ut verbi gratia fundum mihi sestertiis c emeres, 


or of him who undertook it, the mandate is made null. But 
fur convenience the rule has been adopted, that if after the 
death of the mandator, I, being ignorant that he is dead, 
carry out the mandate, I can bring an action of mandate : 
otherwise, a justifiable ignorance, very likely to occur, would 
bring loss upon me. Similar to this is the rule generally 
maintained, that if my debtor make a payment by mistake 
to my steward after I have manumitted him, he is free from 
his debt : although, on the other hand, by strict rule of law, he 
could not l>e free, because he hid paid a person other than 
him whom he ought to have paid‘. 

i6i. When a man to whom I have given a mandate 
in proper form has transgressed its terms, I have an action 
of mandate against liiin for an amount ecjual to the interest 
I have that he should have jK'rformed the mandate, provided 
only he could have performed it ; but he has no action against 
me. I hus, if I have given you a mandate to buy me a piece 
of land, say for a hundred thousand sesterces, and you have 


* Pnymcnt to a davc is payment 
to the master, far the dave has no 
independent persona : also the mas- 
ter, imving made the slave his stew- 
imit thcrelw anthori/cil strangers to 
pay money to him ; and thertfore, if 
the slave appropriated the money, 
the mavSter had to l)ear the losa. 
After the manumission the slave hai 
im independent /rr jieim, and cannot 


be Mslmsahr any longer, that being 
on ofhcc tenable only by one of the 
/itmt/tii: By strict law therefore the 
debtor's payment is void, for it is to 
a wrong p^rn ; but canity will not 
allow the debtor to suffer, if he be 
without notice. The same difficulty 
would arise if the slave were de- 
prived of his stewardship without 
being emanetpated. 



Atqmiim by fmns of others^ n$ 


tu seJer/iJs cL cmeris, non habeb/j mecum nvindaii actionem, 
etimsi land veils inihi dare fundum quanti emendum i\\i 
mandassem. idque maxime Sabino et Cassio placuit. Quodsi 
minoris emeris, habebis mecum scilicet actionem, ([uia (lui 
mandat ut c milibus emereiur, is utique maiulorc intelligilur, 
ut minoris, si posset, emeretur. 

162. In summa sciendum cr/, quoiUns facMum a!i(|uid 
gratis dederim, quo nomine si mercedem statuissem, loi^atio et 
conductio contraJieretur, inandati esse actionem, vcluti si ful- 
loni polienda curandavc vestimcnla aut sarcinatori sarcienda 
JeJtrim. 


163, Evpositis gencribiis obligatlonum quae ex contractu 
nascuntur, admonendi sumus ad(]uiri nobis non solum jk-T 
nosniel ii)SOs, sed ctiani per tas personas <iuac in nostra poles* 
tate manu mancipiove sunt (164.) l*er likros (juoque ho* 


bought it for a hundret! and fifty thous^ind sestcr(*es, you will 
have no action of mandate against me, even though you be 
willing to give me the land for the priix at which I tommis- 
sioned you to buy it. And this was dei idedly the ojiinion of 
Sabinus and (aissius. But if you have bought it for a smaller 
price, you will doubtless have an action against me, because 
when a man gives a mandate (or a thing to be l>oughl for a 
hundred thousand sesterces it is consiflered obvious that he 
gives the mandate for its jmre base at a lower price, if j>ossiblc. 

162. Finally, we must observe that whenever I give any thing 
to be done gratuitouslv. as to which there would have been 
a contract of letting and hiring, had 1 settled a hire, an action 
for mandate lies; for instance, if 1 give garments to a fuller 
to k smoothed and cleaned, or (0 a tailor to be repaired*, 

163. Now that the various kinds of obligations w'hich arise 
from contract have been set out in order, we must take notice 
that acquisition can be made for us not only by ourselves, but 
also by those j)ersons whom we have in our potfstas^ manus^ or 
mancipium\ 164. Ac(|uisiiion is also made for us by means of 


* Although there cmikl k no pay- time, and the liberal comtrueium of 
went in the case of a mandate, yet the amount of these always made in 
on the completion of the work, the a htm fidd action would ensure the 
fuller or tailor, to lake the example W'orkman a due rcconi]H?aac* 
in the teit, had a claim enforceable * ll. 86, 
by action for hiieapen»e» and of 
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Acgmsitim hy a slave rnned in common. 


mines et alienos servos quos bona fide possidemus adquiritur 
nobis ; sed tantum ex duabus causis, id est si quid ex operis 
suis vel ex re nostra adquirant. (165.) Per eum quoque servum 
in quo usumfructum haberous similiter ex duabus istis causis 
nobis adquiritur. (166.) Sed qui nudum ius Quiritium in servo 
habet, licet dominus sit, minus tamen iuris in ea re habere intel- 
ligiturquam usufructuarius et bonae fidei possessor, nam placet 
ex nulla causa ei adquiri posse : adeo ut etsi nominatim ei dari 
stipulatus fuerit servus, mancipiove nomine eius accepcrit, 
quidam existiraflit nihil ei adqu/ri. 

167. Coff/munera servum pro dominica parte dominis adqui- 
rere ccrtum est, excepto eo, quod uni nominatim stipulando 
aut mancipio accipiendo illi soli adquirit, veluti cum ita stipu- 
letur; titio domino meo dari spondes? aut cum ita man- 
cipio accipiat: hanc rem ex iure quiritium lucii titii 

DOMINI MEI ESSE AIO, EAQUE EI EMPTA ESTO HOC AERR AENEA- 


free men and the slaves of other people whom we possess in 
good faith; but only in two cases, viz. if they acquire any 
thing by their own work or from our substance'. 165. Acqtii- 
sition is also in like manner made for us in these two cases 
by a slave in whom we have the usufruct*. 166. But he who 
has the mere jus Quiritium in a slave, although he is owner, 
yet is considered to have less right in this respect than an 
usufructuary or possessor in good faith*. For it is ruled that 
the slave can in no case acquire for him : so that even though 
the .slave have expressly stipulated for a thing to be given 
to him, or have received it in mancipium in lus name, some 
think no acquisition is made for him. 

167. A slave held in common undoubtedly acquires for 
his owners according to their shares of ownership, with the 
exception that by stipulating or receiving in mancipium for 
one expressly he makes acquisition for that one only, for in- 
stance, when he stipulates thus : Do you engage that it shall 
be given to my master Titius? or when he receives in man- 
f^inn^ thus ; I assert this thing to be the property ex jure 
Quiritium of ray master Lucius Titius j and be it bought for 


• 9** * II. 88. Utp. XIX. 30. 




StfhUiff. AtttpHIdio, 


QUE LIBRA. (167 a.) Illui quacHtur num quod wtita domini 
nomen adiectum idem facial unius ex dominis iussutn 
intercedens. nostri praeceptores perindc ei qui iusserit soli ad- 
quiri existimant, a/que si nominatim ei soli stipulatus csset 
servus, mancipiove acopisset diversae scholae auctores pro- 
inde utrisque adquiri putant, ac si nullivs iussum intervcnisset 

168. Toliitur autem obligatio praecipue solutione eius (|U0(I 
debeatur. unde quacritur, si quis consentiente creditore aliu// 
pro alio solvent, utmm ipso iure lil)eretur, quod nostris prae- 
ceptoribus placet: an ipso iure maneat obligatus, setfadversus 
petentem exceptione doli mali dcfendi dcbcat, (]uod diversae 
scho/ae awctoribus visum esL 

169, Item i)er acrcptilationem toliitur obligatio. arccptilatio 
autem est veluti imaginaria solutio. {|uod cnim ex verbomm 
obligationc tibi debeam, id si vclis mihi remittere, poterit sic 


him with this coin and copper balance. 167 a. It is question- 
able whether the fact of a command having been given by one 
jMirticular master has the same effect as the addition (/.<■. 
mention on the part of the slave) of the name of one prticular 
nuster. Our authorities think the acquisition is tuaile for that 
one only wlio gave the command, just as it would be if the 
slave stipulated or received in mancipium for him alone. 'I’hc 
authorities of the other school think tliat acquisition is made 
for both masters, just as if no command had preceded '. 

168. An obligation i.s generally dissolved by payment of 
that which is owed. Whence ari.scs the question, whether a 
man by paying one thing instead of another with consent of 
the creditor is free by the letter of the law, as our authorities 
think : or remains Iwund according to the letter of the law, 
and must be defended against a plaintiff by an exception of 
fraud, which is the view upheld by the authorities of the 
opposite school*. 

169. An obligation is also dissolved by accfptilatm, Ac- 
ceptilation is, as it were, a fictitious payment For if you wish 
to remit to me what 1 owe you on a verbal obligation, this can 


* JsMtnuui decided in favour of in the next panqpaph. 
the MUmtutt, “ nottri proierptera," * For asaptie lee iv, 1 15 
both this dispute ind th&t mouioned 


fieri, ut patiaris haec verba we dicere : quod ego tibi pro- 
Misi, HABESNE ACCEPTUM? et tu respondeas : habeo, ( 170 .) 
Quo genere, ut diximus, tantum hoe obligationes solvuntur quat 
ex verbis eonsistmt, non etiara ceterae : consentaneum enira 
visum est verbis factam obligationem posse aliis verbis dissolvi. 
ud et id quod ex alia causa debcatur potest in stipulationem 
deduci et per acceptilationem imaginaria solutione dissolvi. 
(171.) Tamen mulier sine tutoris auctore acceptum facere non 
potest ; cum alio<|uin solvi ei sine tutoris auctoritate possit. 
( 172 .) Item quod debet//r pro parte recte solvi j«/ril/gitar: 
an autem in partem acceptum fieri pm//, quaciwum esL 
173 . Hst etiam alia species imaginariae solutionis per aer et 
libram. (luod et ipsum genus certis in causis receptum est, 
veluti si (juid eo nomine debeatur quod per aer et libram 
gestum ert, sive quid ex iudicati causa debc/^itar, {174.) Ad- 


be done by your allowing me to say these words ; Do you 
acknowledge as received that which 1 promised to you ? and 
by your replying ; I do. _ 1 70. By this process, as we have 
said, only verbal obligations can be dissolved, and not the 
other kinds; for it seemed reasonable that an obligation 
made by words should be capable of being dissolved by other 
words. But that also which is due on other grounds can be 
converted into a stipulation', and dissolved by a fictitious 
payment in the way of acceptilation. 171. A woman, how- 
ever, cannot give an acceptilation without the authorization of 
her tutor, although, on the contraiy, an (actual) payment can 
be made to her without his authorization*. 172. Likewise, it 
is allowed that the jrart-payraent of a debt is valid, but it is a 
moot iH)int whether there can be an acceptilation in pait 
173. There is also another mode of fictitious payment, that 
by coin and Iwlance': a form which is adopted in certain 
ases, as for instance, when the debt is due on a transaction 
effected by coin and balance, or when it is due by reason 
of a judgment. 174. Not less than five witnesses and a 


The form of words by which stipuktiotr acted »s a novation. See 
this was done is to he found in Jus- { 176 below, 
tinkn, lit. 29. j, and is there called * it. 8 f. 
the .Atjuiliati stipulation. The in- ’ An instance of actual 
vwtor, Aquiiiiu Callus, was a con- ttr te <t hhnm k to be 1 «<»"A u 
temiwrary of Cicero. TheAquilian ljvy,vi.j4. 



Futitim payment per aes et 


hibe/f/wr autem non minus quam quinque testes ct libripens. 
deinde is qui liberati^r ita oportet loquatur ; quod ego tibi 

TOT MILIBUS EO NOMINE NRX! SUM DA^fSAS SOl.VO LIBE- 
R0Q^/£ Hex: AERE AENEAQUE LIBRA, HANC HU LIBRAM BRIMAM 
POSTkKMA<V FKRil SIHIL DE LEGE /URA* ** OALIGATUR, dcinde 

asse percutit libram, emufue (kt e< a quo liberatur^ veluti sol- 
vendi causa. (175.) Similiter legatarius heredem eodem niodo 
libemt de legato (luod per damnationem relictum cst, ut tamen 
scUicct, sicui itidUafus sententia se damnatum esse significat, ita 
Acres dcfuncti iuJim damnatum se esse dicaL de eo tamen U?//- 
tum j)oicst hoc modo libcrari quod pondere, numero constet ; 

libripens are called together Then the man who is to be 
freed from his oldigation must speak thus; Inasmuch as I am 
bound to you by reason of nexum* for so many thousand ses- 
terces on such and smh a transaction, I pay (you) and free 
(myself) by means of this coin and coj)per balance. Now* 
that I have struck this balance for the first and last time (ie* 
once for all), there is no legal obligation by virtue of the terms 
(lege) (of our fonner bargain). Then he strikes the balance 
with the coin, and gives it to the person from whose claim 
he is being freed, as though by way of payment. 175. In 
like manner does a legatee acquit the heir from a legacy left 
by damnation \ provided only that in like manner as a judg- 
ment-debtor admits himself bound by the sentence of ll e 
court, so must the heir of the deceased admit himself to be 
bound by a judgment* But an acquittance in this form can 
only be given when the thing owed is a matter of weight or 


* I. W9, 

* Jure tuxi sum damms a read* 
ing suggested by Huscbke, who has 
8«T>^juttuly staled his preference 
for vdui manapii sum damnas. 
The memion of mxum^ however, 
agrees vtiy well with what is aid in 
the preceding paragraph, that a con- 
tract solemnura per aes it Itbram is 
dissolved by the same process, for as 
Ckcro tclb us (De OraL HI. 40b 

** nexum est quod per hhram agitury 
See also Festus mb t*erh, 

* We have adopted Lachmann't 
anendation instead of (ibi^ the 


more usual reeling; and with him 
have suj)pricd mhd l»eforc de Uge, 
See the phrase prima poslrmaque 
in a form of treaty given l^y Livy 

( 1 . 34). 

* It. lor. 

• Before the fiction of payment 
can l>c allowed to take place, there 
must be an admission of a dclx by 
iodgmt^ (qually a fiction); since a 
l^a<^ is not |)ropcrly one of the ob- 
ligations admitting of acceptilation 
per m et libram. as we see from 
liJJ. 



2:$0 

et ita, si certum sit, quidam et de eo quod mensuia constat 
irUelligmdum existimant 

176. Practerea novatione tollitur obligatio, veluti si quod tu 
mihi debeas a Titio dari stipulatus sim. nam interventu novae 
personae nova nascitiir obligatio, et prima tollitur translata in 
posteriorcm : adeo ut in/<rdum, licet posterior stipulatio inutilis 
sit, tamen jmma novationis iure tollatur. veluti si quod mihi 
debes a Titio post mortem eius, vel a muliere pupillove sine 
tutoris auctoritate stipulatus fuero. quo casu rem amitto : nam 
et prior debitor liberator, et posterior obligatio nulla est non 
idem iuris est, si a servo stipulatus fuero ; nam tunc proinde 
ju/huc obligatus tenetur, ac si postea a nullo stipulatus fuissem. 
(177.) Sed si eadera persona sit a qua postea stipuler, ita 

number : although some think it may be applied also to a 
thing which is a matter of measure, provided the thing be 
definite. 

176. An obligation is also dissolved by nwation, for in- 
stance, if I sti|)ulate with Titius that what you owe me sh^l 
be given me by him. For by the introduction of a new person 
a new obligation arises, and the original one is dissolved by 
Ireing transferred into the later one : so that, sometimes, al- 
though the later stipulation be void, yet the original one is 
dissolved by reason of the novation ' ; for example, if I stipu- 
late with Titius for payment by him after his death of what 
you owe me', or with a woman or a pupil without the authori- 
sation of the tutor. In such a ase I lose the thing, for the 
original debtor is set free, and the later obligation is null. 
But the rule is not the same if I stipulate with a slave, for then 
(the original debtor) is held bound, just as though I had not 
subseriuently stipulated with any one. 177. If the person 
with whom I niake the second stipulation be the same as 

* The contrtci superseded in a puui, see D. efi. i. j. j. The obli- 
norition might be of »ny kind, re»l, cation entered into by a pupil b 
mb^ lineral, or con$en«ial, but bindiiff naturally, therefore super. 
tMt by which it wm lupetseded wai sede* uie original contract, but will 
uwaya a itipubtkm: the original not be enforced by the civil law; 
CMtract fuithm might be natural, that entered into by a sbve b not 
ayu, or praetorian, and the super- biwling eitber natnially or civiliy, 

a^ing cmtiact too might be binoing therefore cansea no Dovntko, and tM 
either civilly or naturally. Thoe <dd contract lenabn efixtive. 
pdiM ate cietrly laid down by Ul- * ilL loa 



Nc^atio under cemRtmk 


dcraum novatio fit, si quid in posteriore stipuktioqc novi sit, 
forte si condicio vel sponsor aut dies adiciatur aut rfrtrahatun 
(178.) Sed quod de sponsore dixi, non constat natn diversae 
sciolae auctoribus placuit nihil ad novationem proficere $\)on- 
soris adicctionem aut detractionem. {179.) Quod autem dixi- 
mus, si condicio adiciatur, novationem fieri, sic intelligi o/>0rtct^ 
ut ita dicamus factani novationem, si condicio extiterit : alio- 
quin, si defecerit, durat prior obligatio. sed videamus, num is 


before there is a novation only in case there be something 
new in the later stipulation ; for instance, if a condition, or 
a sponsor \ or a day (of payment) be inserted or omitted. 
178. But what I have said about the sponsor is not universally 
admitted; for the authorities of the other school think the 
insertion or omission of a sponsor has not the effect of causing 
a novation. 179. Also our assertion that a novation takes 
place if a condition be inserted must be thus understood, that 
we mean a novation takes place if the condition come to 
pass : if on the contrary it fail, the original obligation stands 
good*. But the point we have to consider is whether he 


* lU. IIK, 

• 111. 179, This is at 

first sight confused, but »t may be 
thus interpreted. Sup|K/bing a new 
condition to l)c inserted, the ques* 
lion arises, whether is there an im- 
mediate novation or a nov'ation con- 
ditional? If there be an immediate 
no^-ation, the old agreememl is swq>t 
away altogether, and the new' agree- 
ment is only to be carried out on 
fulfilment of the condition ; so tliat if 
the condition fail, the promisee will 
get nothing at all This view Gaius 
at once discards. The novation is, 
according to him, prciamptivcly con- 
ditkmal, and lo if the condition fail, 
the old obiigatioa remains inuct ac- 
cording to the letter of the civil law. 

this view to be cor- 
rect, all that ai yet has been shewn 
is tlmt an ictkm will be gmted, 
juid not that the plaintiff will suc- 
ceed, for he may be met by an ex- 
ception of dilus maius or ^tum 
because the defoodaot 


may allege that the intent of the par- 
ties W’as to almlish the old certain 
obligation and introduce a new con- 
ditional one m its place. This ques- 
tiiin Gaius leaves unsettled, it can 
ofilylnr dccidc<! by the circumstances 
of each particular case; and so we 
may sum uj) his views thus : the pre- 
sumption is that it is the novation 
which is conditional, an action will 
therefore granted on the old agree- 
ment when the condition fails but 
the presumption may l>c rebutt^ by 
shewing that it was not the nova- 
tion, but the second stipulation that 
was conditional 

The latter jpart of the patagniph 
informs us that Servius Sulpiaus 
maintained the doctrine of which 
Gains disapproves, via. that the no- 
vation was immediate ; and that he 
regarded from a like point of view a 
stipuiatioii made witn a slave, con- 
sidenog it to work an absolute nova- 
tion, a^ so destroy the pfe-existent 
obliguioQ, without, however, being 



Litis CMestath. 


qui eo nomine agat doli mali aut pacti conventi exceptione 
possit Bumraoveri, e/ videjtur inter eos id actum, ut ita ea res 
peterctur, si posterioris stipulationis extiterit condicio. Servius 
tamen Sulpicius existimavit statim et pendente condicione 
novationem fieri, et si defecerit condicio, ex neutra causa agi 
posse, d eo modo rem perire. qui consequenter et illu^ re- 
spondit, si quis id quod sibi Lucius Titius deberet, a servo 
£ierit stipulatus, novationnn fieri et rem perire ; quia cum servo 
rgi non potest, sed in utro(iue casu alio iure utimur : non magis 
his casibus novatio fit, qiiam si id quod tu mihi debeas a pere- 
grine, cum quo sponsi co///munio non est, spondes verbo 
stipulatus sim. 

x8o. ToIHlur a//huc obligatio litis contestatione, si modo 


who sues in such a case can be met by an exception of fraud 
or ^‘ngreement made,” and whether we must consider that 
the transaction lietween the parties is to the effect that the 
thing is to be sued for only in case the condition of the later 
stipulation come to pass. Servius Sulpicius, however, thought 
that at once and whilst the condition was in suspense a nova- 
tion look place, and that if the condition failed no action 
could be brought on either case, and so the thing was lost. 
And consistently with himself he also delivered this opinion, 
that if any one stipulated with a slave for that which Lucius 
Titius owed him (the stipulator), a novation took place and 
the thing was lost ; because no action can be brought against 
a slave. But in l)oth these cases we adopt a different rule : 
for a novation no more takes jdace in these cases than it 
would if I stipulated with a foreigner, with whom it is im- 
possible to deal in sponsion*, by means of the wwd spondes, 
180. An obligation is also dissolved by the litis contesiatio^ 


Itself valid. Gaiufs concludes the pa- 
ragraph I7 reiterating his dislike of 
iheise principles of imcrprctaiion. 
See 1 1;6. 

^ in. 93. Spmmstssfemseris fro* 
missh, Utrksen, sttS twk 
• The Roman lawyers did not 
consider that a contested right was a 
of Htigatioa as soon as the 
pbintiir hid taken the hnt s(q> 
towinb im actioo. The moment 


when it did become a subject of liti- 
gation was the tiHs (oniestaiio, *l*ill 
the urtlitninary proceedings before 
the ractor were terminateil there 
was room for a peaceable accommo- 
dation between the parties, and it 
was only at the point when the liti- 
gants were remitted to a /adbr, the 
instant when the procecdiagi m Jurv 
terminated and ihote m he- 
gtDi that the matter mast mevitaUy 



l*tfx Ctmitsictiio, 
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legitimo iudicio fuerit actum, nam tunc obligatio (luitlem imn- 
dpalis dissolvitur, incipit autera /enni reus litix contestatione : 
se// si conderonatus sit, sublata litis contestatione inripit ex 
causa iudicati teneri. et hoc «/ quod aput veteres scr//tum est, 
ante litem contestatam dare debitorem oporlere, post 
litem contestatam condemnari oportere, post con- 
demnationem iudicatum facere oportere. (i8i.) Unde 
fit, ut si legitimo iudicio debitum petiero, postea de eo ipso 

when proceedings are taken by action based on the statute 
law. For then the original obligation is dissolvetl and the 
defendant begins to be bound by the titi$ conteslatio; but if he 
be condemned, then, the litis contfstatio being no longer 
binding (lit. being swept away), he begins to be bound on 
account of the judgment. And this is the meaning of what 
is said by ancient writers, that “ before the lilts (ontesiatio the 
debtor ought to give, after the litis (otiUslatio he ought to 
suffer condemnation (submit to award), after condemnation 
(award) he ought to do what is adjudged.” i8i. Hence it 
follows that if I sue for a debt by action based on statute law', 


l)e left to the decision of the law. 
The meaning of the tcim iUis coit- 
U'stath is thus given by Festu.s ; 
“Contestari est cum utcrcjiie rcus 
(licit, Testes estotc, Contc^^ari litem 
dicuntur duo aut plures adverivarii 
uod ordinato judicio utvafjuc T)ars 
icerc solet, Testes cstole ; ' Mnere 
he evidently is referring to the time 
anterior to the introduction of the 
formulary process, when I fips ai twites 
were in use. This ceremony l»ccame 
in later times a mere form, but the 
name was still relaincfl. See San- 
dars’ edition of the Institutes^ Intro- 
duction, p. 67, Ulpian says “ p»'0' 
Inde non originem judicii spectan* 
dam. sed ipsam judicati velut ohli- 
gaiioncm/^ referring to the obliga- 
tion of a reus after award. D. 15. 
t- 3» 1 1* 

* The differences in procedure be- 
tween judkta ie^im and judkia m- 
perk ettniiisetUia art to found In 
Gaiui, IV. 103— ro^ MUhlcnbruch 
(in bk notes on mineedas, iv. 6* 


17) gives in substance, the following 
account u( the origin of the appella- 
tions and the reasons for the diver- 
hitv of practice of the two systems: 
“ The reason for the numerous a ul 
important differences lietwecn the 
two kimis of juduiii was that in early 
times the statute law was confined 
in its application to a few jicrsom* 
and a narrow district, and cases in- 
volving other persons or arising out- 
side this distnet were settled at the 
discretion and bv the direct authority 
{tmfenum) of the magistrates : and 
although in later timcn thin free ac- 
tion ofthc magistrates was restrained 
within well-ascertained limits, yet it 
continued an admitted princi|)le, that 
in x\\tjndkia l^a-sed on the impenum 
of the magistrate there was less ad- 
herence to strict rule than in those 
which sprung from the leges. As 
the state grew, the ancient distinc- 
tion became a mere matter of out- 
ward form, and the <me system l>c* 
came so mterwoven with the other, 



Actions on delict 


iurc agerc non possim, quia inutiliter intendo dari mihi opor- 
TERE ; quia litis contestationc dari oportere desiit aKter atque 


si imperio continenti iudicio egerim : tunc enim nihilominus 


obligatio durat, et ideo ipso iure postea agere possum ; sed 


debeo per exceptionem rci iudicatae vel in i//dicium deductae 


suramovcri. quae autem legitima sint iudicia, et quae imperio 
contineantur, se(|uenti cowmentario referemus. 


182. Transeamus nunc ad obligationes quae ex delicto ori- 


I Ciinnot afterwards, by the letter of the civil law, bring 
another action for the same, because I plead* in vain that 
“ it ought to be given to me,” inasmuch as by the litis con- 
testatio the necessity that it should be given to me ceased*. 
It is otherwise if I proceed by action founded on the impcrium^ 
for then the obligation still remains, and therefore, by the 
letter of the law, I can afterwards bring another action : but 
I must be met by the exception rci judicatae or in judicium 
deductae^. Now what are actions based on statute law, and 
what arc actions founded on the iniperium^ we shall state in 
the next commentary\ 

182, Now let us pass on to actions which arise from delict*, 


that it seems a marvel the separa- 
tion was kent up so long. Hence it 
Rt length died away without any 
direct enactment, and it is indispu- 
taldc that in Jvisiinian’s time no ves- 
tiges of it remained.” 

As M'c have mcntioncil imperium 
alwve* this is |)crhaps the place to 
remark that this impmum implies a 
power of carrying out sentences : a 
magistrate who was merely executory 
was said to have impmum merum 
or pi4t$tas: one like the Praetor, &c., 
who could both adjudge and carry 
into execution, possessed impmum 
mUtum^ i. c. a combination oipoUs- 
(as and juri^dktw; for jurisdicti^^ 
sometimes called noth, h the attri- 
bute of a magistrate who can only 
investigate, a^ must apply to other 
functionaries to carry out his deci- 
sions t thus a iudix had juritdktio 
only. Sec Heinecdus, A'am. 
p. 0)7, 6)8| Miihlenbruch^s ^tion, 

U f. ). 

* It. 4U 


• IV. 107. 

• IV. 106, 113. The first excep- 
tion is to the effect that the matter 
has already been adjudicate<l upon, 
the second that it has been carried 
l)C)'()nd the litis contataiio, and that 
thus there has been a not'otio. In this 
lasl*namcd exception it is obviously 
immaterial whether the court has yet 
arrived at a judgment or not. itt 
for a curious case connected with 
this exception, Cic. Orat. t. 37. 

* Besides the methods of dissolv 
ing an obligation already mentioned 
there were (i) comprmatio and de- 
duetto, the setting off of what the cre- 
ditor owes to the debtor, in order to 
lessen or extinguish the debt, sec iv, 
61—68; (1) Qmfusio, when the ob- 
ligation of the debtor and right of 
the creditor are unittxl in the same 
person ; ()) mutual consent, when a 
contract of the consensual kind has 
been made^ but its (ulfflment not yet 
undertaken by either party. 

* It must be noticed tw all the 



Furtum and its XHSrieties. 


ns 

untur, velud si quis furtum fecerit, bona rapuerit, damnum 
dederit, iniuriam commiserit ; quanim omnium rerum uno go- 
nere consLr/i/ obligatio, cum ex contractu obligationes in nil 
genera deducantur, sicut supra exposuimus. 

183. Furtorum autem genera Servius Sulpicius et Masurius 
Sabinus im esse dixerunt, manifestum et nec manifestum, con- 
ceptum et oblatum : Labeo duo, manifestum, nec manifestum ; 
nam conceptum et oblatum species potius actionis esse furto 
cohaerentes quam genera furtorum ; quod sane verius videtur, 
sicut inferius apparebit (184.) Manifestum yurtum tjiiidam 
id esse dixerunt quod dim fi/ dcprehenditur* alii vero ulterius, 
quod eo loco dcprehenditur ubi fit : velut si in oliveto olivarum, 
in vineto uvarum furtum factum est, (iiiamdiu in eo oliveto aut 


for instance, if a man have committed a theft, carried off goods 
by violence, inflicted damage, done injur)^ the obligation 
arising from all which matters is of one and the same kind*, 
whereas, as we have explained above ', obligations from con- 
tract are divided into four classes. 

183. Of thefts, then, Servius Sulpicius and Masurius Sabinus 
say there are four kinds, manifest and nec manifesi, concept 
and oblate ; Labeo says there are two, manifest and nec- 
raanifest: for that concept and oblate are rather species of 
action attaching to theft than kinds of theft : and this view 
appears to be the more correct one, as will be seen below** 
184, Some have defined a manifest theft to be one which is 
detected whilst it is being commilicd. Others have gone 
further, and said it is one which is detected in the place where 
it is committed : for instance, if a theft of olives l>e committed 
in an oliveyard, or of gra[>es in a vineyard, (it is a manifest 
theft) so long as the thief is in the vineyard or oliveyard ; 


actions mentioned In fj 181— 115 arc 
civil actions on delict Furium^ ra- 
fina^ etc were also punishable cri- 
minally, hut with this fact wc have 
at present nothing to do. 

f They all arise 1% 

• III. 89. 

* lit 186, 187. Gatos with his 
nml dislike d definitions doM not 
give one of theft. Justinian’s will be 


found in JnsL iv. i. t Tl»ose of 
Sabinus given l^y Aulus Ccllius Xt 
18 arc : “Qui atienam rem arltrecta^ 
vit, cum id sc invito domino facere 
judicarc deberct, furti tenetur,” and 
'*Qui alienum tacens lucri faciemii 
causa sustultt, furti omt^tringUur, 
five scit cujtts sit, sivc nesicit.’* (iaius 
implies that this or soincllting like it 
is m definition in || 195, 197 bdow* 



Furtum mnifettum, nec man^estum, mctptum. 


vincto fur sit ; aut si in domo furtum factum sit, quamdiu in ea 
domo fur sit alii adhuc ulterius, eomque manifestum furtum 
esse dixerunt, donee perferret eo quo perferre fur destinasset 
alii adhuc ulterius, quandoque earn rem fur tenens visus fuerit ; 
quae sententia non optinuit. se^/ et illorum sententia qui existi- 
maverunt, donee perferret eo quo fur destinasset, deprehensum 
{[ixtum manifestum esse, /w/rwbata est, quod videbatm a/iquam 
admiitere dubitatione///, u«i//s dk’i vi etiam plurium dierum 
spatio id terminandum sit. quod eo pertinet, quia saepe in aliis 
civitatibiis surrepto res in alias civitates vel in alias provincias 
dcstinat fur perfene. ex duabus iiaque superioribus opinionibus 
alterutra adjirobatur: magis tamen plerique posteriorem pro- 
ban/. (185.) Nec manifestum furtum quod sit, ex iis quae 
dixiimis intelligitur : nam quod manifestum non est, id nec 
manifestum est. (186.) Conceptum furtum dicitur, cum aput 
ali(iucra testibus praesentibus furtiva res quacsita et inventa est: 


or if a theft be committed in a house, so long as the thief is 
in the house. Others have gone still further, and said that 
a theft is manifest until the thief has carried the thing to the 


jilace whither he intended to carry it. Others still further, 
that it is manifest if the thief be seen with the thing in his 


hands at any time ; but this opinion has not found favour. 
'I'he opinion, too, of those who have thought a theft to be 
manifest if detected before the thief has carried the thing to 
the place he intended, has been rejected, because it seemed 
to leave the point unsettled, whether theft must in re- 
si)ect of time be limited to one day or to several. This 
has reference to the fact that a thief often intends to con- 


vey things stolen in one state to other suites or other pro- 
vinces. Hence, one or other of the two opinions first cited 


is the right one ; but most people prefer the second. 185. 
What a nec-naanifest theft is, is gathereil from what we have 
said : for that which is not manifest is “ nec-manifest.” 186. 


A theft is termed concept when the stolen thing is sought 
for and found in any one's possession in the presence 
of witnes.ses': for there is a particular kind of action set 


* Tb« difierence between nec- thefinitthethiefdelive«up(k*to- 
IBinifest and concept theft u that in len tUog or admits his guilt without 



Furtum Mat urn ^ prohibitum. Penalties. 237 

nam in eum propria actio constituta est, quamvis fur non sit, 
quae appellatur concepts (187.) Oblatum furtum dicitur, cum 
res furtiva tibi ab aliquo oblata sit, eaque aput te concepta sit; 
utique si ea mente data tibi fuerit, ut aput te potius quam aput 
eum qui dederit conciperetur. nam tibi, aput quern concepta 
est, propria adversus eum qui optiilit, quamvis fur non sit, 
constituta est actio, quae appellatur oblo^ti. (188.) Est ct/m 
prohibiti furti adversus eum qui furtum quacrere volentem ])ro- 
hibuerit 

189. Poena manifest! furti ex lege xii tilmlariim capitalis 
erat. nam liber verberatus addicebaiur ci cui furtum fccerat ; 
(utrum autem servus efficeretur cx addictione, an adiudicali 


out’ against him, even though he be not the thief, called the ae/io 
concepti. 187. A theft is called oblate, when the stolen thing 
has been put into your hands by any one and is found with 
you : that is to say, if it have been given to you with the 
intention that it should be found with you rather than with 
him who gave it: for there is a partuular kind of action set 
out for you, in whose hands the thing is found, against him 
who put the thing into your hands, even though he be not 
the thief, called the actio oblati\ 188. There is also an 
aciw prohibiti furti against one who oflers resistance to a 
person wishing to search. 

189. The penalty of a manifest theft was by a law of tliC 
Twelve Tables capital*. Tor a free man, after being scourged, 
was assigned over to the person on whom he had ( ommiiled 
the theft : (but whether he became a slave by the assignment, 
or was put into the position of an adjuiluatus*, was disputed 


ihrow’ing on the plaintiff the trouble 
of a search, whilst in the other he 
denies his culpability but submits 
quietly to the search : of cour^ if he 
offer resistance the case becomes one 
of furtum prohibitum. 

* ConsUtula sc. in the Praetors 
edict. 

* Paulas, .S'. R. n. 3f. 3. 

* Tab. viii. 1 . 14. For the mean- 
ingof** capital" sec note on ill. «t 3 * 

* Adjudkatut^ more usually addto 
hts, (bit Gaias probably osei the 
ionner appellatioa in this passage to 


avoid confusion, ha\ing already writ- 
ten aiUiccbtUur in a different sipnfi- 
cation,) means an insolvent debtor 
(lebvtre^l over to his crcsjltfir. The 
adjuduati were not reduced to sla- 
very, (the common opini<*:i to that 
effect Udng erroneous) but they had 
to perform for their creditor servile 
officea. That they differed from 
slaves is provol by many facts: c g. 
when by pajment of the debt they 
were liberated from the aedilor, they 
were treated tbcnccfanh as in^mui 
and not at libertini: the creditor to 



Pettoltus of Furtutn, 

loco constitueretur, veteres quaerebant); sermaa. juque verbe- 
ratKw e saxo dcicicbant, postea i«probata est asperitas poenae, 
ct tarn ex servi persona quara ex liberi quadnipli actio Praetoris 
edicto constituta est (190.) Nec manifesti furti poena per 
legem xii tabularura dupli inrogatur ; quam etiam Praetor con- 
servat. (191.) Concept! et oblati poena ex lege xn tabularum 
tripli es/; quar similiter a Praetore servatur. (192.) Prohibiti 
actio (luadnqdi ex edicto Praetoris introducta ist. lex autem eo 
nomine nullam poenam constituit : hoc solum praecepit, ut qui 
(luaerere velit, nwdus quaerat, linteo cinctus, lancem habens ; 
qui si (juid invenerit, iubet id lex furtum manifestum esse. 
(193.) Quid sit autem linteum, quaesitum est %td verius est 
consuti genus esse, quo necessariae partes tegerentwr. quare 


amongst the ancients): a slave, after he had in like manner 
been scourged, they hurled from a rock. In later times objec- 
tion was taken to the severity of the punishment and in the 
Praetor's edict an action for four-fold was set forth, whether 
the offender were slave or free'. 190. The penalty of a nec- 
manifest theft was laid at two-fold by the law of the Twelve 
Tables: and this the Praetor retains*. 191. The penalty of 
concept and oblate theft was three-fold by the law of the Twelve 
Tables: and this too is retained by the Praetor. 192. The 
action with four-fold penalty for prohibited theft was intro- 
duced by the Praetor's edict For the law had enacted no 
penalty in this case ; but had only commanded* that a man 
wishing to search should search naked, girt with a linteum and 
holding a dish ; and if he found any thing the law ordered the 
theft to be regarded as tnanifest 193. Now what a linteum 
maybe is a moot point*: but it is most probable that it was 
a kind of cincture with w’hich the private parts were covered. 


whom payment of the dek was ten- and mt manijatum. AtuioU Law, 
dered was comiwllcd to accept it : the p. 3M. 
debtors retained their praenomen, * fab. vin. 1. 15, 

cognomen, tribe, kc See Hcineoc. * The liiUmm is called liaum 

Antiomt. Km. ui. 19 . J j. sometimes, e. g. in Festus: '*Lan<ie 

* If the master declined to pay et licio dicebator apud antiquos, 
the nenalty (or his slave, he could quia qai furtum ibat quaerete in 
give nm UD ft&a iv. 75. domo iUen«i licio cinctus intnilMl, 

* Sec Matne's i^nious explm* lukcemque ocake teoebat prop* 

tion of the wide difference m tne to* ler matnunfeimllis ant viigimuD 
jckatpcttaltaciofyar^ piaeicatinii.** 
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lex tota ridicula est nam qu/ vestitum quaerere prohibet, is et 
nudum quaerere prohibitvms est : eo magis quod ita quacsita 
res inventa maiori poenae subiciatur. delude quod lancem sive 
ideo haberi iubeat, ut manibus occupantis nihil subiciatur, sive 
ideo, ut quod invenerit, ibi imponat : neutrum eorum proccdit, 
si id quod quamXMX eius magnitudinis aut naturae sit, ut neque 
subici neque ib/ imponi possit certe non dubitatur, cuiuscum- 
que roatcriae sit ea lanx, satis legi hen. (194.) Propter hoc 
taroen, quod lex ex ea causa manifestum furtum esse iuhet, 
sunt qui scribunt furtum manifestum aut lege aut natura iutd- 
ligi: lege id ipsum de quo lo(iuimur ; natura iilud de quo supe- 
rius exposuimus. sed verius est natura tantum manifestum 
furtum intelligi. neque cnim lex faccre latest, ut (jui manifes- 
tus fur non si/, manifcstus sit, non magis (juam qui omnino fur 
non sit, fur sit, ct qui adulter aut homicido non si/, adulter vel 

Hence the whole law is absurd. For any one who resists 
search by a man clothed, would also resist search by him 
naked: especially as a thing sought for and found in this 
manner is subjected to a heavier penalty. Then as to its 
ordering a dish to l)e held, whether it be that nothing might 
be introduced stealthily by the hands of the holder, or th.it he 
might lay on it what he found'; neither of these exjilanations 
is satisfactory, if the thing sought for be of such a size or 
character that it can neither be introduced by stealth nor 
placed on the dish. On this point, at any rate, there is no 
dispute, that the law is satisfied whatever lx: the material of 
which the dish is made. 194. Now, since the law orders 
that a theft shall be manifest under the alxrve circumstances, 
there are writers who maintain that a theft may be regarded 
as manifest either by law or by nature ; by law, that of which 
we are now speaking; by nature, that of which we treated 
above. But it is more correct for a theft to be considered as 
manifest only by nature. For a law can no more cause a 
man who is not a manifest thief to become manifest, than it 
can cause a man who is not a thief at all to become a thief, 
or one who is not an adulterer or homicide to become an 

* Fetus in the passage just quoted tied on the bead and supported by 
asaigos a thinl reasou. Other au* both hands. See Heinecc. Anliq. 
tbort adopt that 6nt ^ven in the tv, i. f 
teat, and aaj that the (Osh was car* 
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homicida sit ; at illu// sane lex (acere potest, ut perinde aliquis 
poena tcneatur atqu^ si furtum vel adulterium vel homicidium 
admix/ssct, quamvis nihil eorum admiserit 

195. Furtum autem fit non solum cum quis intercipiendi causa 
rent alienam amovet, std generaliter cum quis rem alienam in- 
vito domino contrectat. (196.) Itaque si quis re quae aput 
cum dejwsita sit utatur, furtum committit. et si quis utendam 
rem acceperil eanique in aiium usum transtulerit, furti obligator, 
vcluti si ipiis argentum utendum acceperit, quod quasi amicos 
ad coenam invitaturus rogaverit, et id peregre secum tulerit, aut 
si quis e<//Aim gestandi gratia commodatum longius xccum 
aliquo duxcrit ; (piod veteres scripscrunt de eo qui in aciem 
j)crduxi.sset. (197.) Placuit tamen eos qui rebus commodatis 
aliler uterentur (|iiam utendas accepissent, ita furtum coramit- 
tere, si intelligant id sc invito domino facere, eumciue, si intel- 
lexisse/, non permissunim ; et si permissurum crederent, extra 

adulterer or homicide : but this no doubt the law can do, 
cause a man to be lialtle to punishment as though he had 
committed a theft, .adultery or homicide, although he have 
committed none of them. 

195. A theft takes place not only when a man removes 
another's proi)erty with the intent of ajqjropriating it, but 
generally when any one deals with what belongs to anot'ner 
against the will of the owner. 196. Therefore, if any one 
make use of a thing which has been deposited ' with him, he 
commits a theft. And if any one have received a thing to be 
used, and convert it to another use, he is liable for theft 
For example, if a man have received silver plate to be used, 
asking for it on the pretext that he is al)out to invite friends 
to supiicr, and carry it abroad with him ; or if any one take 
with him to a distance a horse lent him for the purpose of a 
ride : and the instance the ancients gave of this was a man's 
taking a horse to lattle. 197. It has been decided, how- 
ever, that those* who employ borrowed things for other uses than 
those for which they received them, only commit a theft in 
case they know they are doing this against the will of the 
owner, and that if he knew of the proceeding he would not 
allow it: and if they believ’e he would allow it, they are 

*— *' *'^ I.yi.i a 

^ Stc note (I) in Appendix. * 


Saks fmt fMitm. P^giam. 


141 


fiwrti crimen vidcri : optinut SMie disiinciione, quia furtum «ine 
dolo nulo non committitur. (198*) Std ^ si crcdat aliquis in- 
vito domino sc rcm n^wtrectare, domino aulem volcnte id fiat^ 
dicitur furtum non fieri, unde illurf quaesitum est, cum Titius 
servum mcum xolliritar/t, ut quasdam res mihi subrijK'rct 
et ad cum perfcrret, d smms id ad me jH^rtulrtrii, ego, 
//um volo Titium in ipso delicto dcprehenderc, permiscr/m 
seno quasdam res ad cum perferre, utrum furti, an $cm ^o^ 
rupti indicia teneatur Titius rnihi^ an neutro : responsum, neutro 
cum teneri, furti ideo quoci non invito me res contreo* 
tar/t, serv'i comipti ideo quod deterior serviis foetus non est 
{199.) Inlerdum autem cliam likrorum hominum furtum 
fit, velut si quis lil)erorum nostrorum ([ui in [>oicslatc nostra 
sunt, sive etiam uxor <iuae in nunu nostra sit, sivc ctiam iudi- 
catus vel auctoratus mens subreplus /ueri/. (200.) Aliquando 

not considenrd to be (hargeablc with theft: the distinction 
being a very projKT one, since theft is not committed without 
wTongful intent 198. Anci even if a man lielicve that he it 
dealing with a thing against the will of its owner, whilst the 
pro(ee<ling is agreeable to the will of the owner, il is said 
there is no theft committed. Hence this question has been 
raised ; Titius having made proposals to my slave to sttal 
certain things from me and bring them to him, and the slave 
having informed me of this, I, wishing to convict Titiui in 
the act. allowed my slave to lake certain things to him: 
is then Titius liable to fue in an action of theft, or corrup- 
tion of a slave, or neither : the answer was, that he was liable 
in neither’, not in an action of theft, Ixrcause he had not 
dealt with the things against my will, nor in an action for 
corruption of a slave, because the integrity of the slave had 
not been corrupted. 199. Sometimes there can be a theft 
even of free [wrsons*, for instance if one of my descendants 
who arc in ray paiestas^ or my wife who is in ray maous^ or my 
judgment-debtor*, or one who has engaged himself to me as 
a gladiator*, be abducted. 200. i^metimes, too, a man 


* See Jttitmtsti'i reisom for giv* 

ing an deckkm in /au/. iv, 

I. 8. 

* TedmkiOy ntyki /kgmtfL 

* IV. ai. 


* Au(Ufi4tu$ if defined by Pautat; 
^*qut auctoramento locatos eit ad 
gUdhun and Dirksen eiplaiiii me* 
ioramentum to be an equivalent of 
jusmrandmm, Gladiaton were not 

16 
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etiam swae rei quisque furtum committit, veluti si debitor rem 
quam creditor/ pignori dedit subtraxerit, vel si bonae fidei pos- 
sessori rem meam possidenti subripuerim. unde placuit eura 
qui serz/ura suura quern alius bona fide possidebat ad se re- 
versum celaverit furtum committere. (201.) Rursus ex diverso 
interdum rem alienam occupare et usucapere concessum est, 
nec creditur furtum fieri, velut res hereditarias quarum non 
pnW nactus possessionem necessarius heres erset ; mm necessa- 
rio herede extante placuit, ut pro herede usucapi possit ^ebiWx 
quoque ([/// iii\uciam quam rredit^ri mancipaverit aut in iwre 
cesserit ^€tinet\ ut superiore commentario rettulimus, sine furto 
possidere et usucapere i)otest. 

202. Interdum furti tenetur qui ipse furtum non fecerit: 
qualis est cuius ope consilio furtum factum est in quo numero 

commits a theft of his own property, for exam[)le, if a debtor 
take away by stealth a thing he has given for pledge to his 
creditor*, or if 1 take by stealth my own proj^erty from a 
possessor in good faith, 'riiercfore, it has been ruled that a 
man commits a theft who, on the return of his own slave 
whom another possessed in good faith, conceals him. 201. 
Conversely, again, we are sometimes allowed to take pos- 
session of another’s jiroperty and acquire it by usucapion, 
and no theft is considered to be committed, the items of an 
inheritance, for example, of which a necessary heir has not 
previously obtained {X)ssession*: for when the heir is of the 

necessary” class, it has l>ccn ruled that there may be usu- 
capion pro herede. A debtor also who retains the possession 
of a j)ledgc which he has made over to his creditor by man- 
eij^tion or cessio in jure, can, as we have stated in the pre- 
ceding commentary, possess it and acquire it by usucapion 
without committing theft*. 

302. Sometimes a man is liable for a theft who has not 
himself committed it : of such kind is he by whose aid and 
counsel a theft has been committed; and in this categor)' 


all captim or enminak; Roman 
cUUens sometime^i sold themselves 
to fight in the arena. 

^ III. 204. 

‘ Sec It. 0. In the fird 

of thc^ie passages it U uui 


stated that the fossmio pro ktredi of 
a stranger is tolerated ody when the 
heir it “necessary'* (U. I53)» hut 
that seems to be implied in the pas- 
II. 58 and tltat now t>cfi>re us. 

* li. 59. ^ 
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cst qui numnios tibi cxcussit, ut eos alius surriperct, vel obstiiit 
tibi, ut alius surriperct, aut o?*es aut boves tuas fugaviti ul alius 
cas cxciperet ; et hoc veteres scripserunt tie eo qui jx^nno rubro 
ftigavit armentura. Scd si quu/ per lasciviam, cl non data 
opera, ut furtum commiltcretur, factum sit, videbimus an utihs 
Aquiliae adio dari debcat, cum ptt legem Aquiliam ciuac dc 
damno laUi rsf etiara culpa puniatur. 

203, Furti autem ei cowpelit cuius interest rcm salvam 
esse, licet dominus non sit : ita<|uc ner domino aliter cowpelit, 
(luam si e/ux in/rviiit rem non perire. (204.) l/ndc consul 
creditorem de pignore subrcpto furti agere |>ussc^ adco quidcn». 
ut (juamvis ij)se dominus, id cst ipse debitor, earn rem subri* 
pucrit, nihilominus crediiori cowpetat adio furti. (205.) Item 
si fullo ]:)<dienda curanda\e, aut sarciiuitor .s;in.icnd.i veslimcnU 


must lie included one \Uh) has striuk money out of your hand 
that another may carry it off, ot ha.s put himself in your waj 
lliat another may carry it otf, or has scattered your oxen or 
sheep that another may nuke away with litem ; and llu 
instance the ancients gave of this was a nuns scattering a 
herd i»y means of a red rag. Hut if anything l>c done ii^ 
wantonness, and not with set purj^ose for a theft to be com- 
mitted, ue shall have to consider whether a constructive 
Acjuilian action should Ik.* granted', since by the Ixx Aquilia 
which was passed with reference to damage, culpable negln 
gence * is also punished. 

203. The action of theft lies for him whom it interests that 
the thing should be safe, even though he be not the owmer : 
and thus again it does not lie for the owner unless he have an 
interest that the thing should not perish. 204. Hence it is 
an admitted principle that a creditor c an bring an action of 
theft for a pledge which has lK*cn c-arried off : so that even if 
the owner himself, that is the debtor, have carried it off, still the 
action of theft lies for the creditor. 205. Likewise, if a 
fuller have taken gannents to smooth or clean, or a tailor to 


* The meaning of the passage the note on U. 78. The action waol<! 
this: “ in the case sup|)oscd there is be utiJu ami not directa^ because the 
no (utw furti ; the point therefore direct action could only be brought 
wbkh we shall have to conuder in when the damage was done 
any particular instance i;* whether a lit. 1 

ConstmetAve Aquilian iction will lie” Mil. 1 1 1 . 

Utdit haul been explained above tn 
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mercedc ccrta acceperit, eaqu^ furto amiserit, ipse furti habet 
actionem, non dominus ; quia domini nihil interest ea non per- 
issc, cum iudicio locati a fiillone aut sarcinatore suum persequi 
pofis/t, si mode is fullo aut sarci;/ator rem praestandam suf- 
ficiat ; nam si solvendo non est, tunc quia ab eo dom/««j suum 
consequi non potest, ipsi furti actio cowpetit, quia hoc casu 
ipsius interest rem salvam esse, (206.) Quae de fullone aut 
sarciwatore diximus, eadem transferemus et ad eum cui rem 
commodavimus : nam ut illi mercedem capiendo custodiam 
praestant, ita hir quoque utend/ commodum percipiendo 
similiter necesse habet custodiam praestare. (207.) Sed is 
aput quern res deposita est custodiam non praestat, tan- 
tumque in eo obnoxius est, si quid ipse dolo fecerit: qua 

patch, for a settled hire, and have lost them by theft, he has 
the action of theft and not the owner : because the owner 
has no interest in the thing not perishing, since he can by an 
action of letting recover his own from the fuller or tailor, 
provided the fuller or tailor have money enough to make 
payment : for if he be insolvent, then, since the owner cannot 
recover his own from him, the action lies for the owner him- 
self, for in this case he has an interest in the thing being safe. 

206. These remarks about the fuller or tailor we shall also 
apply to a person who has lent a thing to any one : for in like 
manner as the former by receiving hire becomes responsible for 
safe keeping, so does the borrower by enjoying the ad- 
vantage of the use also become responsible for the same. 

207, But a person with whom a thing is deposited is not 
responsible for its keeping, and is only answerable for what he 
himself does wilfully * : hence, if the thing which he ought 


' The depositary ia onljr liable for 
dftas, the text says. Tnc general 
rule in contracts was that the person 
benefited was liable for cu/fia levis^ 
i.e, for even trivial negligences, whilst 
the person on whom the burden was 
ost was only liable for cu//a 
gtm negligence. Mm impoiti a 
wUful injury; an uniotenttmad 
damage, but one orased by negli- 
ffencc. The de^itiry would be 
rwbkfori^M’a]idrii(//w4i^ Gaiusi 


therefore, is not speaking with strict 
accuracy when he says the depositary 
is liable only quid dolo 
fecerit hut perhaps he had in his 
thoughts the well-known maxim, eut* 
ya UUa aepdpamtHr^ in which 
Okie his dictum is correct For some 
useful remarks on the subject of ad* 
pM see Sindirs* editkm of the ImH* 
hUett pp. 46b, 4(7. See abi/oM, 
On pp. 


Rapina, 


MS 

(k mu$a^ si res ei subrcpU fuerit quae restituenda estt eius no* 
mine deposit! non /cnetur, nec ob id eius interest rem salvara 
esse : furti itaque agere non potest ; std ea actio domino 
petit 

ao8. In summa sciendum cst qua/situm esse, an impubes rem 
alienam awovendo furtum facial plerisque placet, ejuia furtum 
ex ad/ectu consistit, ita demum obligari eo crimine impuberem, 
si proximus pubertati sit et ob id intelligat se delinquere. 

ao9. Qui res alienas rapit lenctur etiam furti : quis cnim 
magis alienam rem invito domino c<?//lreclat (juam (jui rapit? 
itaque rectc di(t\m csl eum improlmm furem esse. se</ propriam 
actionem eius //cl/cii nom/nc Praetor introduxit, (]uae api)ellatur 
vi bonorum raptorura ; et est intra annum (luadrupli actio, post 


to restore be stolen from him, he is not liable to an action 
of de[>osit in resi)ect of it, and thus he has no interest that the 
thing should be s;ifc ; therefore he cannot l)ring an action of 
theft but that action lies for the owner. 208. Tinally, we 
must observe that it is a disputed jx)inl whether a child under 
puberty commits a theft by removing another person’s pro- 
perty. It is generally held that as theft depends on the 
intent he is only liable to the charge, if he l)C very near 
puberty*, and therefore aware that he is doing wrong. 

209. He who takes by violence the goods of another is 
liable for theft (as well as rapina): for who deals with another's 
property more compleieiy against the owner’s will than one 
who takes it by violence? And therefore it is rightly said 
that he is an improbus fw. But the Praetor has introduced a 
special action in respect of this delict, which is called the 
actio vi bonorum tapiorum^ and is an action for fourfold* if 
brought within the year, and for the single value if brought 


^ Probably Ctitts w not writing • The foarfoM penalty In this 
tedwlcaily when he uiet the exprev (utio includes re^itution of the thing, 
skm **pabeTtati proximui.” The 10 that more correctly the penalty ii 
KXtrees, however, sometimea speak threefold. In an actio furti mam* 
d a child under seven as tnfanti fati^ on the contrary, the penalty ti 
proximus^ and one between seven really fourfold, the thing itself being 
and fourteen as p^trtaH proxtmm. recovered sepanUely by a mndk 
See Savigny, On Pomssiou^ See iv. 8; Juit Imt* iv, 6. 19, 

n. (b). 



246 Damni injuria, Lex Aquilia, c. t. 

annum simpli, quae actio utilis est, et si quis unam rem, licet 
minimam, rapuerit 

310. Damni iniuriae actio constituitur per legem Aquiliam. 
cuius prirao capite cautum est, ut si quis hominem alienum,, 
eamve quadrupedem qua^ pecudum numero sit, iniuria Occide- 
nt, quanti ea res in eo anno plurimi fuirit, tantum domino dare 
damnetur. (211.) Is iniuria autem occidere intelligitur cuius 
dolo aut culpa id accident, nec ulla alia lege damnum quod 
sine iniuria datur reprehendi/wr; itaque inpunitus est qui sine 
culjKi et dolo malo casu quodam damnum committit. (212.) 
Nec solum corpus in actione huius legis aestimatur; sed sane 
ri servo occiso plus dominus capiat damni quam pretium servi 
s/V, id quoque aestimatur ; velut si servus meus ab aliquo heres 
institutus, ante quam iussu meo hereditatem cerneret, occisws 


after the year: and is available' when a man has taken by vio- 
lence a single thing, however small it may be. 

210. The action called damni injuriae (of damage done 
wrongfully) was introduced by the Lex Aquilia‘, in the first 
clause of which it is laid down that if any one have wrongfully 
slain another person’s slave, or an animal included in the 
category of cattle, he shall be condemned to pay to the 
owner the highest value the thing has borne within that year. 
211. A man is considered to slay wrongfully when th^ 
death takes place through his malice or negligence: and 
damage committed without wrongfulness is not punished by 
this or any other law : so that a man is unpunished when he 
commits a damage through some mischance without negligence 
or malice. 212. In an action on this law the account taken is 
not restricted to the mere value of the thing destroyed, but un- 
doubtedly if by the slaying of the slave the owner receive 
damage over and above the value of the slave, that too is 
included ; for instance, if a slave of mine, instituted heir by any 


* We have several timet already 
coroe tcros^s the word utUis derived 
from uH (t»l, but ntHis here is the 
more common Adjective derived from 
i(Ar, to ttie* 

• The words of this danse of the 
taw Ate given in D. % a, t. nr. In 
Ut 9. t t we ftiw told tluU tW iLrur 


AqvUia was a plebiscite^ and Thco> 
philus assies it to tbe time of the 
stcmlon ot the probably mean- 
ing that to the Janicnltim> 185 B.c 
The second dause was on a dinereot 
subject, as Gains tells ns in t 
the thM is qnotdi in D* 9* a. 17 


OmptdaiwH of Damages, 347 

fucrit ; non enim tantum ipsius prctium aestiraatur, scd et here- 
ditatis amissae quantitas. item si ex gemellis vel ex comoedis 
vel cx sywpAoniacis unus occisus fuerit, non solum occisi fit 
aestimatio, sed eo araplius (\\xogue cowputatur quod ccteri (|ui 
supersunt depretiati sunt idem iuris est etiam si ex i)ari mula- 
rum unam, vel etiam ex quadrigis equorum unum Occident 
(213.) Cuius autem ser\’us occisus est, is liberum arbitrium 
habet vel capitali crimine reum fiicere eum qui Occident, vel 
liac lege damnum persequi. (214.} Quod autem adirctum est 
in hac lege: quanti in ko anno plukimi ea kes fuerit, 
illu// efficit, si clodum puta aut luscum servum Occident, qu/ in 
CO anno integer fu^t, ui mn quanti mortis tempore^ sed quanii 
in eo anno plurimi fuerit, aestimatio fiat ([uo fit ut quis plus 
in/^rdum tv/zsccjuatur (]uam ei <lamnum datum est 


one, \)c slain before he has made cretion’ for the inheritance 
at my command. For not only the price of the man him- 
self is computed, but the amount of the lost inheritance 
also. So too if one of twins or one of a band of actors or 
musicians be slain, not only is the value of the slaughtered 
slave taken into account, but besides this the amount whereby 
the survivors are deprta ialed. The rule is the same if one 
of a pair of mules or of a team of horses be killed 213, 
A man whose slave has been slain is free to choose whether 
he will make the slayer defendant on a capital* charge or sue 
for damages under this law. 214. 'fhe insertion in the law of 
the words **the highest value the thing had within the year’^ 
has this effect, that if a man have killed a lame or one-eyed 
slave, who was whole within the year, an estimate is made 
not of his value at the time of death, but of his best value 
within the year. The result of which is that sometimes a 
master gets more than the amount of the damage he has 
suffered 


* II. 164, 

* Capiialu docs not necessarily 
mean ** capital ” in our sense of the 
word, but signifies affecting cither 
the lifie, liberty, or cituenship and 
rcpotalion.^ ^ Dirksen su^ ttrbc. 
The law under which the criminal 
suit codd be brought in the present 


case was the Z/jr Cornelia de skariis 
(71 B.C.), the penalty under which 
was inlcrdictwTO from fire and water, 
coii$«)uently loss of citi/enship, Hci- 
necdus, iv. 18, 58. According to 
the Code (ni. 35. 3), a master whose 
slave had been killed could bring 
both a arUninal and a civil action. 


Afuilia, (c. it, in. 


215. Capite secutu/o in adstipulatorem qui pecuniam in 
fraudem gtipnlatoris acceptam fecerit, quanti ea res es/, ta/iti 
actio constituitur. (216.) qua et ipsa parte legis damni nomine 
actionem introduci manifestum est. sed id caveri non fiiit 
necessarium, cum actio mandati ad earn rem sufSceret] nisi 
quod ea lege adversus infitiantem in duplum agitur. 

217. Capite tertio de omni cetero damno cavetur. itaque 
a quis servum vel earn quadrupedem quae pecudum numero 
et wlntraverit, sive earn quadrupedem quae pecudum numero non 
est, velut canem, aut feram bestiam veltrf ursum leonem vulner- 
averit vel occiderit, ex hoc capite actio constituitur. in ceteris 
quo<]ue animalibus, item in omnibus rebus qua^r anima carent, 
damnum iniuria datum hac parte vindicatur. si quid enim ustum 
aut ruptum aut fractum fuerit, actio hoc capite constituitur; 
quamquam potuerit sola rupti appellatio in omnes istas causas 
sufiicere ; ruptum enim inteUi^tur quod quoquo modo corruptum 
est unde non so/»m usia a»/rupta aut fracta, se^ tXiam scissa 

215. In the second clause (of the Aquilian law) an action 
is granted against an adstipuiator ‘ who has given an accep- 
tilation* in defraudance of his stipulator, for the value of 
the thing concerned. 216. And that this provision was in- 
troduced into this part of the taw on account of the damage 
accruing, is plain ; although there was no need for such a 
ppvision, since the action of mandate* would suffice, save 
only that under this (the Aquilian law) the action is for 
double* against one who denies his liability. 

217. In the third clause provisicm is made r^rding all 
other damage, 'llrerefore if any one have wounded a slave or 
a quadruped included in the category of cattle, or either killed 
or wounded a quadru;)ed not included in that category, as a 
dog or a wild-beast, such as a bear or lion, the action is based 
on this clause. And with respect to all other animals, as well 
as with respect to things devoid of life, damage done wrong- 
fully is redressed under this clause. For if anything be burnt, 
or broken, or shattered, the action is based on this clause : 
although the word “ broken" {ruptum) would by itself have 
met all these cases : for by mptum is understood that wluch 
is qxtiled in any way. Hence not only things burnt, or 
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et ^llisa et effusa et diruta aut perempta atque deteriora facta 
hoc verbo continentur. (218.) Hoc tamen capite non quanti in 
eo anno, sed quanti in dtebus xxx proxumis ea res fuerit, damna- 
tur is qui damnum dederit ; ac ne plvrimi quidem verbum 
adicitur : et ideo quidam divnsae scholae auctores putaverunt 
liberum esse ius datum, ut dwitaxat d^ XXX diebus proxumis vel 
turn Praetor formulae adiceret quo plurirai res fuit, vel a/iu« quo 
minoris fuit sed Sabino placuit perinde habendum ac s( ttiopt 
hac parte plurimi verbum adiectum esset ; nam legis latorem 
contentum fuisse, quod prima parte eo verbo usus esset, (219.) 
£t placuit ita demuro ex ista lege actionem esse, si quis cor- 
pore suo damnum dederit /toque alio modo damno dato utiles 
actiones dantur : velut si quis alienum hominem &ut pecudem 
incluserit et fame necaverit, aut iumentum tarn vehementer 
egerit, ut rumperetur ; aut si quis alieno servo persuaserit, ut in 


broken, or shattered, but also things tom, and bruised, and 
spilled, and tom down or destroyed, and deteriorated are com- 
prised in this word. 218. Under this clause, however, the 
committer of the damage is condemned not for the value of 
the thing within the year, but within the 30 days next preced- 
ing: and the word plurimi (the highest value) is not added, 
and therefore certain authorities of the opposite school have 
maintained that the Praetor has full power given him to insert 
in the formula' a day, provided only it be one of the thirty 
next preceding, when the thing had its highest value or 
another day on which it had a lower one. But Sabinus held 
that the clause must l)e interpreted just as though the word 
plurimi had been insetted in this place also, for he said the 
author of the law was satisfied with having employed the 
word in the first jiart of the law. 219. Also it has been ruled 
that an action lies under this law only when a man has done 
damage by means of his own body. Therefore for damage 
done in any other mode utiles actumes* ate granted : for in- 
stance, if a man have shut up another person's slave or beast 
and starved it to death, or driven a beast of burden so 
violently as to cause its destruction : or if a man have persuaded 
Another person's slave to go up a tree or down a well, and 
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arborem ascenderet vel in puteura descenderet, et is ascen- 
dendo aut descendendo cecideri/, H aut mdrtuus fuerit aut 
aliqua parte corporis laesus sit item si quis alienum servum de 
ponte atf/ ripa in flumen proiecerit et is suffocatus fuerit, tnm 
hie corpore suo damnum dedisse eo quod proiecerit, non diffi- 
ciliter intelligi potest 

220. Iniuriaautem committitur non solum cum quispugno 
pulsa/of attt fuste percussus vel etiam verberatus erit, sed et si 
cui convicium factum fuerit, sive quis fona alicuius quasi de- 
bitoris sciens eum nihil debere sibi proscripserit, sive quis 
ad infamiam alicuius libellum aut carmen scripserit, sive quis 
matremfamiliar aut praetextatum adsectatus fuerit, et denique 
aliis pluribus modis. (221.) Pati autem iniuriam videmur non 
solum per nosmet ipsos, sed ttiam per liberos nostros quos in 


in going up or down he have fallen, and either been killed or 
injured in some part of his body. So also if a man have 
thrown another person's slave from a bridge or bank into a 
river and he have been drowned, it is plain enough that he has 
caused the damage with his body inasmuch as he cast him in. 

220. Injury' is inflicted not only when a man is struck with 
the fist, or beaten with a stick or lashed, but also when 
abusive language' is publicly addressed to any one, or when 
any ])erson knowing that another owes him nothing adver- 
tises* that other's goods for sale as though he were a debtor, 
or when any one writes a libel or a song to bring disgrace on 
another, or w'hen any one follows about a married woman or 
a young* boy, and in fact in many other ways. 221. We 
can suffer injury not only in our own persons but also in the 
l)ersons of our children whom we have in our fotestas; and so 


* For the different &igni6catians 
of the word mjum sec Justinian, 
tY« 4. pr., a passw which is in great 
ineasurc borrowed from Paulua. 

• An explanation of the word 

vkim is given by Ulpian in D. 47. 
10. 4: ^‘Convicium autem did* 

tnr vtl a concitatione vel a conventu^ 
hoc e$t, a collatione vocum, quum 
cnim in unum complurcs voces 
conferuntur, convicium appellator, 
quad convoclum.’^ Hence tmtn- 
(mm meani either abosive language 


addressed to a man publicly, or the 
act of inciting a crowd to beset a 
man's house or to mob the man him* 
self. 

• Sc. obtains from the Praetor an 
(»rder for possession and leave to ad* 
vertise, by making false representa* 
tions to that magi^te. 

^ Praitixtatus signifies under the 
age of puberty, as at the age of four- 
teen the virilif was assumed and 
the dis^^ 
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potestate haberaus ; item per uxores nostras quawt'/x in raanu 
nostra non sint itaque si veljrfi filiae meae quae Titio nupta 
est iniuriam feceris, non solum filiae nomine tecum agi iniuria- 
rum potest, verum etiam meo quoque et Titii nomine. (222.) 
Servo autem ipsi quidem nulla iniuria intelligitur fieri, sed do- 
mino per eum fieri videtur : non tamen iisdem modis quibus 
etiam per liberos nostros vel uxores, iniuriam pati videmur, sed 
ita, cum quid atrocius commissum fuerit, quod aperte in x<v/tu- 
meliam domini fieri videtur, veluti si quis alienum servum ver- 
beraverit ; et in hunc casum formula proponitur. at si ([uis servo 
convicium fecerit vel pugno eum percusserit, non proponitur 
ulla fonnula, nec temere pxtenti datur. 

223, Poena autem iniuriarum ex !eg<? xii tabulan/w propter 
membrum quidem ruplum talio erat; proi)ter os vero fractum 
aut co/lisum trecentorum assium poena erat statnia, si libero os 
fractum erat ; at si servo, cl. propter ceteras vero iniurias xxv 

too in the ])ersons of our wives, even though they be not in 
our manus. For example then, if you do an injury to my 
daughter who is married to 'I’itius, not only can an action for 
injuries be brought against you in the name of my daughter, 
but also one in my name, and one in that of Titius. 222, 
To a slave himself it is considered that no injury can be done, 
but it is regarded as done to his master through him : we arc 
not, however, looked upon as suffering injury under the same 
circumstances (through slaves) as through our children or 
wives, but only when some atrocious act is done, which is 
plainly seen to be intended for the insult of the master, for 
instance when a man has flogged the slave of another, and 
a formula is set forth' to meet such a case. But if a man 
have used abusive language to a slave in public or struck him 
with his fist, no formula is set forth, nor is one granted to a 
demandant except for good reason*. 

223, By a law of the Twelve Tables* the penalty for in- 
juries was like for like in the case of a limb destroyed ; but 
for a bone broken or crushed a penalty of 300 asses was ap- 
pointed, if the sufferer were a free man, and 1 50 if he were a 

* Sc in the edict unless there be some spedal cirenm' 

* That is to say he has neither an stances of aggravatioa 
action framed on any known formnla, * Tab, Via. IL 1, 3, and 4. 
nor even one “praescriptis verbis,’* 



Atrox Injuria, 


assium poena crat constituta. ct videbantur ilKs temporibus in 
magna paupcrtate satis idoneae istae pecuniae jwenae esst. 
(284.) Sei nunc alio iurc utimur. permittitur enira nobis a 
Praetore ijiii iniuriatn aestimare ; et iudex vel tanti condemnat 
quanti nos aestimaverimus, vel minoris, prow/ ilb' wsura fuerit 
itd cum atrocem iniuriam Praetor aestimare soleat, si simul 
constituerit ijuantae pecuniae nomine fieri debeat vadimonium, 
hac ipsa quantitate taxamur formulam, et iudex c^amvis possit 
vel minoris damnare, plerumque tamen propter ipsius Praetoris 
auctoritatem non audet minuere condemnationem. (225.) Atrox 
autem iniuria aestimatur vel ex facto, velut si quis ab aliquo 
vulneratus aiit verberatus fustibusve caesus fuerit ; vel ex loco, 
velut si cui in theatro aut in foro iniuria facta sit ; vel ex per- 
sona, velut si magistratus iniuriam passus fuerit, vel senatoribus 
ab humili persona facta sit iniuria. 

slave. For all other injuries the penalty was set at 25 assn. 
And these pecuniary penalties appeared sufficient in those 
times of great poverty. 224. But now-a-days we follow a 
different rule, for the Praetor allows us to assess our injury 
for ourselves : and the judex awards damages either to the 
amount at which we have assessed or to a smaller amount, 
according to his own discretion. But in cases where the 
I’raetor accounts an injury “atrocious,” if he at the same 
time have settled the amount of vadimonium ' which is to be 
given, we limit* the formula to this quantity, and although the 
judex can award a smaller amount of damages, yet generally, 
on account of the respect which is due to the Praetor, he dare 
not make his award smaller than the condemnatio*. 225, Now 
an injury is considered “ atrocious" either from the character of 
the act, for instance, if a man be wounded, or flogged, or beaten 
with sticks by another ; or from the place, for instance, if the 
injury be done in the theatre or the forum; or from the 
person, for instance, if a magistrate have suffered the injur}’, 
or it have been inflicted by a man of low rank on a senator. 

•84. • JV, Jl. * IV. 39, 
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BOOK IV. 


Sup^esty ut de aciionibus loqmmur, 

I, Si qmeritury quot genera actionum sint, verius videtur duo 
esse : in rem et in personam, nam qui nii esse dixen^n/ ex 
sponsionum generibus, non animadverterunt quasdam species 
actionum inter genera se rettulisse. (2.) In personam actio est 

I. It now remains for us to speak of actions. If it be 
asked how many classes of actions there arc^ the more correct 
answer is that there are two, those in rm and those in pcrso- 
nam\' for they who have asserted that there are four, framed 
on the different classes of sponstonrs^^ have not noticed the 
fact that some individual kinds of actions unite together and 


^ It is thought better to keep the challenge the other in a wager (x/V?/#- 
terms in rm and in personam^ than w) “ ni ita csset,” i.c. that if it were 
to employ the apparent English cqui- as the challenger asserted, the chal- 
valcnts “real” and “personal,” for Icnged should pay him some amount 
though “personal” may, and fre- spccihetl: and generally, but notal- 
qttcntly docs, closely correspond with ways, there was a restipulntio or 
tne Roman term in personam, real counter-wager, that if it were not as 
never does with tn rm. See Savigny, the challenger stated, the challenger 
Syst, des kent, Rm. rechi,, translate should pay the same amount to the 
into F rcnch by Gu^noux, TraiU de dr, challenged , 

Rm, V, I to;, p. 44. Austin, Vol. ni. The origin of these spensiones is 
p. (Vol n. p. toi I, third edition), referred by Hefflcr to a period sub- 
• Sptmsumes beloDf to the time of s^oent to the passing of the I^cx 
the formulary method of suit, there- Silia (iv. 13), which brought into 
fore the cxpltnatioo now mven of use the condlclion de pecunia ceria 
them will hardly be intelligible to a crediia, for it b evident that by the 
reader who U not acquainted, at introduction of a spaneia an obliga- 
least in ouiUiie, with the nature of tion of any kind whatever might be 
ibc formulae, which b dbeussed turned mto an equivalent pecuniary 
aomewhat later in thb boolu engagement, and so be toed upon 

When t controveny was raised ui^r that lex. 
on any point, whether of bet or The notion of the wager was ob- 
of law, one ^ the htigtins might viously derived from the old ac/ia 



154 Actions in personam and in rem. 

qua agimus quotiens cum aliquo qui nobis vel ex contractu vel 
ex delicto obligatus est contendimus, id est cum intendimus 
dare, facere, praestare oportere. {3.) In lem actio est, 
cum aut corporalem rem intendimus nostrum esse, aut nis 
aliquod nobis co/wpetere, velut utend/, aut utendi fruend/, 
rt/ndi, agendi, aquamve ducendi, vel altius tollendi vci /n)spici- 
endi. item actio ex diverso adversario est neg<r//va. 

4. Sic itacjiie discretis actionibus, certum est non posst nos 

form themselves into classes'. 2. The action in personam is 
the one we resort to whenever we sue some person, who has 
become bound to us either upon a contract or upon a delict, 
that is, when we assert in the intentio* that he ought to give or do 
something, or perform some duty. 3. The action is one in 
rem, when in the intentio we assert either that a corporeal thing 
is ours, or that some right belongs to us, as, for example, that 
of usus^ or usufruct, of way, of passage for cattle, of conducting 
water, of raising one’s buildings, or of view and pros])e( t. So 
on the other hand the opposite party’s action is (also in rem, 
but) negative*. 

4. Actions, therefore, being thus classified, it is certain that 


but, us (iaius observes, 
llicrc was a (lifTercncc between the 
two, for the sum of the spomto or 
nstipuhUo went to the victorious 
litigant, whilst that of the satra- 
wentum was forleitc'd to the state. 

lIcITtcr thinks the “four kinds 
of actions framed on the various 
of sponsions’’ were ; 

[ t ) Actitins in rm with a sjmnsion 
fro frmit hits ct vindimrum^ 
and without a restipulation 
(set* tv, 1 6). 

(1) Actions tn frrsonam for money 
lent or promised, with a s|x>n- 
sion mid a restipulation ra/ww- 
rtiadcanM (see iv. 178k 

(3) Actions of any kind, where 
Uic proper matter was edn- 
vcrtcu into a jiccuniary sum by 
the introduction of a sponsion, 
And wherein there was also 
A restipuUtion. 

(4) Actions lA rmot $H fersMdm 
without A sponsion Attached. 


Ilefftcr defciuk his introduction of 
the fourth cla>s by saying that the 
words of (Iaius only state that there 
were four clas.ses of actions distin- 
guished by their various connection 
(or want of connection) with spon- 
sions, and not that all classes of 
necessity contained a sjxinsion. 

See llefflcr’s Obsen^aiions on Gai 
IV. pp. 86—89. 

* For example, (taking Ilcfftcr's 
classification in the last note,) actions 
in rem fro fnuddlitis dvimUciarum 
are not a separate penus,^ but only a 

comprised in the^v/w/j, actions 
in rm* 

* IV. 41. 

• Urns is not treated of by Gaiws, 
but a discussion of it is to ^ found 
in fust. Inst ii. 5. 

• That is, the opponent in his in- 
Ifniio alleges that these rights do not 
belong to the clalmanL CC Just. 
Jnit* IV. 6. 2, with Sandars* note 
tbcitoii, and D. 8. a. pr. 


CondUtio. 


*55 


rein nostram ab alio ita petere, si paret eum dare oportere : 
nec enim quod nostram est, nobis dari potest, cum solum id 
dari nobis intelligatur quod ita datur, ut nostram fiat ; nec res 
quae est nostra, nostra amplius fieri potest, plane odio funiin, 
quo magis pluribus actionibus teneantur, effectum est, ut extra 
poenam dupli aut quadrapli rei recipiendae nomine fures ex 
hac actione etiam teneantur, si paret eos dare oportere, 
quamvis sit etiam adversus eos haec actio qua rem nostram 
esse i)etimus. (5.) Appellantur autem in rem quidem actiones 
vindicationes ; in personam vero actiones quibus dare fierivc 
oportere intendimus, condictiones. 

6. Agimus autem interdum, ut rem tantum consequamur, in- 
terdum ut poenam tantum, alias ut rem et poenam. (7.) Rem 
tantum persequimur vclut actionibus qutbus ex contractu 

we cannot sue another person for a thing that is ours in this 
form: “Should it appear that he ought to give it,” for that 
cannot be given to us which is ours, in;ismuch as that only can 
be looked upon as a gift to us, which is given for the express 
puq)ose of becoming ours; nor can a thing which is ours 
become ours more than it already is. Hut from a detestation of 
thieves, in order that they may be made liable to a greater 
number of actions, it has been settled that besides the jfenalty 
of double or quadruple the amount (of the thing stolen), thieves 
may, with the object of recovering the thing, also be marie 
liable under the action running thus ; “ Should it appear that 
they ought to give the thing';" although there also lies against 
them the form of action whereby we sue for a thing on the 
ground th.at it is our own*. S- actions in rem are called 
vindications, whilst actions in personam, wherein we assert that 
our opponent ought to give us something, or that something 
ought to be done by him , are called condictions. 

6. Sometimes the object of our action is to recover only the 
thing itself, sometimes only a penalty, sometimes both the thing 
and a penalty. 7. We sue for the thing only, as in actions 


^ Sc. a condktio, 

* Sc. a vtndkaU^, 

* Savigny says that Dare^ in the 
strict terminology of the formulary 
system, means to transfer property 
tx jun Quiriitumi whilst on 


the other hand, embraces every kind 
of act, whether juridical or not, and 
hence comprises, amongst other 
things, dare^ solvere^ tiumerare^ am* 
hulare, uddm^ non facen^ atrare nt: 
Jiat, Cf. D. 50. 16. 17;, 189, «l8» 



2S6 Actim for the or the ptnally 

agimus. (8.) Poenam tantum consequimur velut actione furd 
et iniuriarutn, ct secundum quorundam opinionem actiooit vi 
Imorum raptorum ; nam ipsius rei et vindicatio et condictio 
nobis cowpetiL (9.) Rem vero et poenam persequimur velut 
ex his causis ex quibus adversus infitiantem in duplum agimus : 
quod accidit per actionem iudicat/, depensi, damni 'miuriae 
logis Aqu(/ia/, et xexum legatdfrum nomine quae per damnationem 
cert/re relictae sunt, 

1 0. Quaedam praeterea sunt actiones quae ad legis actionem 
exprimuntur, quaedam sua vi ac potestate constant quod ut 
manifestum fiat, opus est ut prius de legis actionibus loquamiir, 

n. Actiones quas in usu veteres habuerunt legis actiones 
appellabantur, vel ideo quod legibus proditae erant, quippe 
tunc edicta Praetoris quibus cowplur« actiones introductae 

arising out of a contract 8. We obtain a penalty only, as in 
the actions furti ' and injuriarum *, and, according to the views 
of some lawyers, in the action vi honorum raptorum'^ for to 
recover the thing itself there lies for us either a vindication or 
a condiction. 9. We sue for the thing and a penalty in those 
ases, for example, where we bring our action for double the 
amount against an opponent who denies (the fact we state): 
instances of which are to be found in the actions juduati\ de- 
pensi', dtmni injurice under the I>ex Atpiilia', and for the reco- 
very of legacies where certain specific things have been left {by 
the form) per damnationem^. 

10, Moreover, there are some actions which are framed 
upon a legis aetio, whilst others rest on their own special force*. 
In order to make this clear we must give some preliminary 
account of the ie^s aetiones. 

11. The actions which our ancestors were accustomed ^ 
use were called legis aetiones*, cither from the fact of their 
being declared by for in those times the Praetor’s edicts, 


' JH. 189. 

' HI. ItO. 

. * in. 109. 

* rv. ti, 15. See for an iiutance 
of this actioa Cic. /r» fUet, c 

XXI. 

* III JS 7 . 


• III. si 6 . 

' 11. 101—108, i8t 
' IV. Ji, 31- 

* See the derivation given hy 
Pomponiut to the same effect, D. 1. 

a. a. 
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sent nondum in usu habeUntur ; vel ideo quia ipsarum legum 
verbis accommodatac erant^ ct ideo immuubilcs proindc atquc 
leges oUervaA/ntur. unde iura (|uu dc vi/ibus suceisis ita egis- 
set, ut in aciionc vites nominarel, a^sponsum est cum rem i)er* 
didisse, quia debuisset arbores nominarc, eo (]uo<l lex xii 
tabularum, ex (|ua de vitibus succisis adio rowj^eteat, gencni- 
liter de arlwribus siiccisis loqueretur. (la.) I^ge autem age- 
batur modis quin^jue : sarramento, per iudic/s iK>stulalionem, per 
condictionein, per rnanus iniectionem, [kt |)ignoris captionern. 

13. Sicramenli adio gcneralls eral : tir (juibui enim rebus ut 
aliter ageretur lege < aulum non crat, dc h/r sarnimcnio age- 
batur. caque adio perinde |h.th ulov; crai falsi utquc 

hoc tempore pcrunlosa est adio (crtac credible pcMiniac 
propter sponsioiicm <|u:! periditatur reus, si temcre neget, rf re- 
siipulationein (jua penchtatur a( lor, si tiundclalumpetat : nam 

whereby very many adions base lx‘tn introduec<l, were not 
in Use ; or from the fad that they were a<lajani to the words 
of the thcmselses, and so were ;uil)CTcd to as inflexibly as 
those were. Herue, wIn n in an aroon for vines having 
been cut down, the plaintiff use<l the word 7//f'i in his plaint, 
it was hchi that he nui^t !ou‘ the <aus<.*; becuise he ought to 
have used the word (vhfrs, inasii.u* h as the law of the I'welvc 
'I'ables, on whic h lay the adi fii lor vines cut down, spoke 
generally of trees / cut dowab. i:. 'I'he /n^h 

then, were sued out in five ways: hy hy jUiMt 

pjsiuldtw, by mJiithU by f nanus wjcctw, hy f^i^tons capiu). 

13. d'he actio sacramentt was a general one, for in nil rases 
where there was no i»roviSM>n made in any kx for proceeding 
in another way, the form was by sacramentum^ : and this 
action was then just as perilous in the case of fraud, as at 
the present day is the adion “for a definite sum of money 
lent*," on account of the .sponsion wh(‘reby the defendant is 
imi>crilicd, if he oppose the piainiift's claim without good 


* See D. 43. 17, where, bowner, 
the olci law is only rcferrctl lo, not 
quoted. 

* According to V'arr > idi IJnf 
Lat. V. } 180, p. 70, Mttller’s ediuoul 
ibe name sacra m^um was derive d 
from the 1 cktKKit, a temple 

; ibr it would seem t' at in 


the most ancient time* the dqovit 
wai» actually staked in the of 
the magistrate, and tint the pr.sciicc 
of givaig iuiettcs instead was *n in- 
novation of a later 
* An a^iioo, that is to my, under 
tlie Lex Silia» Sec note on iv. 1, 



Poena Sacramenii 


qui victus erat summam sacramenti praestabat poenae nomine ; 
e^ue in puhfuum cedebdJ praedesque eo nomine Praetor/ da- 
hantur^ non ut nunc sponsionis et restipulationis poena lurro 
cedi/ advemri^? qui viccrit. (14.) Poena autem sacramenti aut 
quingenaria erat aut quinquagenaria. nam de rebus mille aeris 
plurisve quingentis assibus, de minoris vcro quinquaginta as- 
sibus Sacramento contendeba//vr; nam ita lege xn tabularum 
cautum erat. sed si de lihcrtak hominis controst\%\^ erat, etsi 
I)retiosissimus homo esset, tamen ut l assibus sacramento 
contendere////*, t^dm lege cautum est favoris causa^ tie xej/is- 
diStmt o//^rarentur adsertores. (15.) [Nunc admonmdi sumus^ 
istas omnes actiones certis quibmdam et solemnibus verbis 

reason, and on account of the restipulation whereby the plain- 
tiff is imperilled if the sum in dispute be not due; for he 
who had lost the suit was liable by way of penalty to the 
amount of the deposit, which went to the treasury, and for the 
securing of which sureties were given to the Praetor: the 
penalty not going at that time, as does the sponsional and 
restipulatory penalty now, into the pocket of the successful 
I)arty. 14. Now the penal sum of the sacrament urn was 
either one of five hundred or one of fifty (asses). For when 
the suit was for things of the value of a thousand asses or 
more, the deposit would be five hundred, but when it w'as 
for less, it would be fifty : for thus it was enacted by a law of 
the 'rwelve Tables \ If, however, the suit related to the 
liberty of a man, although a man is valuable beyond all things, 
yet it was enacted by the same law that the suit should be 
cairied on with a deposit of fifty asses^ with the view of favour- 
ing such suits*, and in order to prevent the asserters of liberty* 
being burdened with excessive security. 1 5.^ We must now' 
be reminded that all these actions were of necessity carried on 


» Tab. II. 1. 1 . 

• Tor this phrase, causa^ 

used in a similar sense, .sec 1). 13. 3. 
74* and 1). 50. 4. 8, 

* A iiurti^es ^ th e fr i c nds who came 
forward on behalf of iht in. n heUl 
in sen'll ude, who of course, fn>m 
the disability of his status, could do 
umhing for himself. Cf. Plaut. 
Cnre, v. 1. 68. Tcrcnt. AdA/A, 11, 


I. 40; Suet. Caa, So. 

* \Vc have adopted in the open- 
ing of this paramph, down to the 
words “ad judieem accipiendum 
venirent,” the conjectural reading of 
Hefftcr. The reading may be right 
or not, (its sense is undoubtedly ac- 
cordant with what we know of the 
ancient law,) but at all events it ren- 
ders the passage more complete* 



Prdiminsry prmedifigs b<f&rt fht Praetor. 


^59 


pera^i Muisse. Si x^rbigraiia in personam a^hitur mtra turn 
qui fuxu se obligaveraty ador eum apud Praeiorm itn inter' 
rogalhii: Quaniio m iure te eonspido, postuio an pas audor, qua 
dt re nexum mceum fedstii Pit altera neyante, ilk dtirinU: 
Quando ncgas, hicramenta quinqemtrw te prm'iKo, si propter 
te jiJemve tuam captus fraudaiura siem, Deinde adwsa 
rius quoque duebat: ai?» weque nr^as me nexum 

, i/ua de re a^^itur, stmditer txo te saoramento 

si propter me pdemve mcam eaptus fraudaturi'e nof 
Quibus ab utraque parte peraetts hfixatores 
iudhcm^ et Praetor tpsts diem praestitueht, tpio\ ad itil.- 
ccm a(('ij)iun(iuin vcnircnl. postca \ero rcNcrsis dalatur c 


in special and formal language. If, for instance, the action 
were one in pet\otnim against an imlividual who had hound 
liimselt by a legal obligation the plamtifl iised to interrogate 
him m the Praetor's presence in this form* “As I sec you in 
court, I demand whether )ou gi\e ('onsenl* to (tl^* settlement 
of) the matter in respect id whu h you ha\e cnien.M! inloan 
obligation ^silh me?” Then on this pcTson’s rifusal the 
plaintiff went on thus: ‘‘Suue you s;n no, I challenge yem 
in a deposit of five lumdred {asseC)^ il I have been de^uved 
and defrauded through \ou and through trust in you,” 'l‘h<*n 
the opiiosile party aisc) had his say, thus: “vSnue >ou asv rt 
and do not deny that I have cuitcued into a legal cngageinetii 
with \c)u in relation to the subject mattir of this action, I too 
challenge you with a dcfjoMt c»f five hundred (♦/o/'i), in case 
you ha\e not lieen deceued or dcframled through me or 
through trust m me. " At liie close of these proc cedings on 
either side, the parties demanded a judeo, and the Praetor 
fixed a day for them to cenae and re< civc one. Afterwards, o i 
their reappearance in cemrt, a judex was assigned from the 
number of the decemvirs on the thirtieth dav* : and ihi- was 


' Sfc note on U, 17. 

* That thjv was the form of the .'tn- 
cient action aganot an auJtr who 
Wflis present ui court u clear foan 
Cicero fr£f C<ueinOf C. 19, J/«* 

c, 11. 

Aufior. in the langoage of the oM 
law'vers, was the imhviuual who wjl* 
iKHinti !»>* any engagement, contract ^-•1 
according to the forms of the civil 
]aw, to tierform &omc specific act or 


to gist M>me spcdric ihing and :u\ Us 
interest iind profits. In the pr<s<*:(t case 
iht'drfetidarU wouhi kcomci/r/ 
ajlinuung hishahility, for ih saUmis* 
winiW make him a m/j fromtl* 
tendi m a sti{mlatofy tmgagement. 

^ 1 his IS a (iifTicult passage on nc- 
count r.f the obliterate*! state of the 
MS We have again adhered to 
HeCet’s conjectural reading, vii. i 
deemvinj xxx (duu. 


17—2 
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Causae coikctio. 


Xviris XXX iuclex : idque per tcgem Pinariam factum est ; ante 
earn autem legem nondum dabatur index, illu^ ex superioribus 
intelligimus, si de re minoris quam m aeris agebatur, quin- 
(juagenario sacramento, non quingenario eos contendere so- 
lilos fuisse. i)Ostea tamen quam iudex datur esset, comperen- 
dinum diem, iit ad iudiccm venirent, denuntiabant. deinde cum 
ad iudiccm vcnerant, antequam aput eum causam perorarent, 
solebant breviter ei et (juasi per indicem rcm exponere : quae 
diccbatur causae collertio, (]uasi causae suae in breve coactio. 
(i6.) Si in rem agebatur, mobilia quidem et moventia, quae 

so done in acconlanre with the Lex Pinaria^; for before the 
passing of that lt\\ it was not the practice for a judex to be 
assigned*. From wliat has been stated above, we have ga- 
thered that when the dispute was in respect of a matter of 
smaller value tlian one thousand asscs^ the ])arties w'ere wmt 
to join issue with a deposit of fifty and not five hundred asses. 
Next, when their judex had been assigned to them, they used 
(0 give notice, each to the other, to come before him on the 
next day but one. 'Phen, when they had made their apjjear- 
ance before the /Wc.v, their custom was, before they argued 
out their cause, to .set fortli the matter to him briefly, and, 
as it were, in outline; and this was termed causae colleciio^^ 
Iteing, so to speak, a brief epitome of each party’s case. i6. If 
the action were one />/ rem. the i)rocess by w’hich the ( laim 
used to be made in court* for moveable and moving things 


^ See (K) in Appendix. 

* 'I'lCh tran^l.iUon ts in accord- 

ance Asilh lIclTtcr\ emeinlation of 
mndum; Hollwe^ staiim; 

Husehke, uho ha*' filled up ibc pre- 
ceiling bcuna dilTeiently frvnn HtfT* 
ter, wvudd ^-upply { dfcmi im. 

• See note (I.' in Apjxjndix, 

^ In later lime> there was another 
form of procetsling, viz. ^.r jure. 
which is the one *'})ccially ridiculed 
by Cicero in Mut\ c, ii. The 
pixicess (tcchincally called menus 
(Murfid) is fully denciiW in both 
its form* by Aulus (iellius, xx. to, 
the «um i>f who'ce ol>servaiions m»y 
be thus given : Py the phrase nw- 
num emsfrm is meant the claim- 
ing of a matter in dispute by both 
liUgants in a sd form words and 


with the thing itself l»efore them. 
This presena’ uf the thing was abso- 
lutely necessary acc(tnling to a l.aw 
of the Twelve Tal)le^ commencing : 
St out tn jure nuinum comcrunt 
(Tab. iv. 1. s), and the proa*cdings 
{vindicui. mamts Ci^neftw) rauNt take 
place l)cfore the praetor.” 1 lence we 
see that in olden times the praetor 
must have gone with the ])arlics to 
the land, when land w.is the subject of 
dispute, although moveables may pos- 
sibly, and probably, havclxrcn brought 
by them to him. Ocllius proceeds: 
** Hut when from the extension of the 
Roman territory and the increase 
of their other business, the praetors 
fouml it inconvenient to go with the 
parties to distant places to take port 
m these proceedings, t practice 



VindUatio in Jure, 



niodo in ius adferri adducive possent, in iure vindicabantur 
ad hunc modum. qui vindicabat festucam tencbat. dcinde 
ipsam rera adprehendebat, velut hominem, et ita dicebat ; 

EGO HOMINEM hX IURE QUIRITIUM MKUM KSSE AK) SECUNDUM 
SUAM CAUSAM SICUT DIXI. ECCE TIIU VINDICTAM INPOSUl : 


et simiil homini festucam inponebat. adversarius cadcm simi- 
liter dicebat et facielat. cum uterque vindicasset, l^raetor di- 
cebat: uitt/te amho hominem. illi mittebant. qui prior 
vindicarr/v?/, da altcrum intarogah’xK : postulo anne picas 


QUA EX causa vindicaveris. illc resi)ondebat : lus pkre(;i 
SICUT VINDICTAM iNPosui. dcinde qui prior vindiravcrat dice- 
bat: QUANDO TU INIUKIA VINDICAVISTI, I) AEKIS SACRAMENTO 


that could be brought or led into court, was as follows : the 
claimant, having a wanil in his hand, laid hold of the thing 
claimed, say for instance, a slave, ami uttered these words: 


“I assert that this slave is 


mine cx jure Quirifium, in acc'ord- 


ance with hisx4/to\ as 1 have dec lared it. Look you, I lay 
my wand U])on him and at the same moment he laid his 
wand on the slave. Then his opponent .spoke and acted in 


precisely the same way ; and each having made his claim the 
Praetor said : ‘‘Let go the slave, both of you.’’ On which 


they let him go, and he who was the first claimant thus in- 
terrogated the other : “ I ask you whether you can state 
the grounds of your claim.” To that his opjionent re[)lied : 
**I have fully (omplied with the law inasmuch as 1 have 
touched him with mv vvand.” Then the first claimant said : 


“ Inasmuch as you have made a claim without law to support 
it, I challenge you in a deposit of five hundred assesP And 


(although conlran to the directions of 
the Twelve Tables) tliat the con- 
iertio mtiftus should no longer l»c 
done before the praetor {m fure)Mi 
that the parlies should challenge one 
another to its performance without 
his presence {ex jure). They then 
went to the land together, and bring- 
ing back a clod therefrom, made thetr 
claim over that clod alone in the 
piaetor's presence, in the name of the 
entire field.” This method is referred 
to by Festns (sub verb, nndkm^ 
*‘Vindiciac olim diccliantur iliae 
(glehae) quae ex fundo sumtae in jus 


allatac crant.” In Cicero's time the 
proceedings seem to have l>een still 
more fictiuous; the litigants went 
out of court, nominally ut eonsererent 
martuj, but returned after a few 
minutes' al>sence, feigning that the 
cmiertw had in the meantime taken 
place, and then the rest of the pro- 
cess followed as set down by Gaius 
in tlie text. 

' For this meaning of causa, see l. 
1 38, IE 1 37. In D. I . S. 6. pr. ; D.xi.fi. 
3- pr* ; l>. 8. 1. s8, the word has the 
same or an analogous 
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Assignment of Vindiciae. 


TE pROVoco. adversarius cjuoque dicebat ; similiter ego te. 
se« i asses sacramenti nominabant. deinde eadem sequebantur 
([uae cum in pcrsona/w ageretur. Postea Praetor secundum alte- 
rum eorum vindicias dicebat, id est interim aliquem possessorem 
constituebat, eumque iubebat praedesadversario dare litis et vin- 
(liciarum, id esl rei ct fructuum : alios autem praedes ipse Prae- 
tor ab utroiiue acciijiebat sacramenti, quod id in publicum ce- 
(Icbat. fcstuca autem ulebantur (]uasi hastae loco, signo quodam 
iusti dominii : moxlmc cnim sua esse credebant quae ex hostibus 
cepissent ; unde in centumviralibus iudiciis hasta prac])onitur. 
(ly.) S/ qua res talis erat, ut non sine incommodo posset in ius 
adferri vel addiu'i, velut si columna aut grex alicuius pecoris 
essel, pars ali(jua inde sumebatur. deinde in cam partem quasi 


I too < hallenge you,” said his opponent. Or the amount of 
the deposit they named might be fifty asses, 'I'hen followed 
the rest of the proceedings exactly as in an action in pn‘- 
sotum \ Next the Praetor used to assign the vindieine to one 
or other of the parlies, that is, give interim possession of the 
thing sued for to one of them, ordering him at the same time 
to provide his adversary with sureties litis d ^'indiciarnm^^ i.e. 
ior the thing in dispute and its profits. The Praetor also took 
01 her sureties'^ for the deposit from both parties, because that 
deposit^ >scnt to the treasury^ The litigants made use of a 
wand instead of the sjiear, which was the syml)ol of legal 
ownership ; for men considered those things above all others 
to he iheir own which they took from the enemy: and this is the 
ieasoiM\hy the spear is set up in front of the Cenlmnviral 
Courts*, i j, When the thing in dispute was of such a nature that 
it could not be brought or led into court \vithout inconvenience, 
ior instance if it were a column, or a flock or herd of some 


• IV, 15. 

• FciUuv says ; '* VinMcuu was the 
tena applitxi to those thiujjs which 
werclhe suhjetisof a law suit, although 
the mtit, to sj>rak more correctlv, was 
alH>ut the right which the riiuiidae 
(the chnl, tilc,&c,hymlx)lically repre* 
sentetl.” Fcslus sub verb, vtm/uiae, 

• /hta is a persfm who binds him- 
sielf to the state tliecomes for 
Ittstance, for the j^yroenl of the sa- 
mmmhtm), and is st> called because 
when mterrogated by the magistrate 


if he I)c prafs, i.e. ready and willing 
to l>e surety, lie replies praesor pnu- 
sttm, 1 am ready. Test us ^ubverh, 

^ \Vc keep to the translation “de- 
posit” because that term is a con- 
venient one ; but it is to be remcm- 
beml that it was only in very early 
times that a deposit really took place, 
and that at the time of which Gaiua 
is treating, sureties were given, bat 
nothing actoaily deposited. 

* IV. i3< 

• IV. 31, See (K) in Appendk. 



Ondiaio. 
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in totam rem praesentem fiebat vindicatio. itaque ex gre^^e vel 
una ^vis aut capra in ius adducebatur, vel ctww pilus inde 
sumebatur et in ius adferebatur ; ex nave vcro et columna alb 
(}ua pars defringebatur. similiter si de fundo vel de aedilms 
sive de hereditate controversia erat, pars aliqua inde sumebatur 
et in ius adferebatur et in cam ])artem pcrinde at(|ue in totam 
rem praesentem fiebat vindicatio : velut ex fundo glcba sume* 
batur et ex aedibus tegula, et si de hereditate controversivi erat, 

aeijue [folium defer ditum\ Knimvero modz/w ai 

fame capiendi iudicis oheroabant, qui eiiam jd iudi(r/// 
/ulaudnm adhibitus est, ilcnique eomWdio autem ad/tZ/fZ/v 
a \'aria. 

iH. Et hacc quidem actio proprie t^wdidio vocabatur: nam 
a(‘tor adversarlo dcnuiUijbat, ut ad iudirem capiendum die 
XXX adesset. nunc vero non proprie (ondictioncin dii'imus ac- 


kind of cattle, some iiorlion was taken therefrom, and the 
claim was maiie u[)on that portion, as though upon tlic whole 
thing adually present in <ouil 'I'hiis, (me sheep or one goat 
out of a flo('k was led into court, or even a lock of wool from 
the same was brought thither : whilst from a ship or a column 
some portion was broken off. So, too, if the dispute were 
about a field, or a house, or an inheritance, some j)art was 
taken therefrom and brought into court, and the claim was 
made upon that part as though it were upon the wdiole thing 
there present; i\nh for instance, a clod was taken from the 
field, or a tile from the house, and if the dispute were about an 

inheritance, in like manner’ 

Our ancestors had in u^c a form, called capiendi judieis^ 

almost identical with that employed in the judicis fostulatio: 
and this at a later time, after the passing of the Lex Varia*, was 
called a condictio. i8. And it was with propriety so called, for 
the plaintiff used to give notic:e to his o])ponent to be in court 
on tile tliinieth day for the purpose of taking a judex\ At the 


* An entire leaf of the MS. is 
itiiftMng here, (liischcn is of opinion 
that the matter thus lost com prised, 

ijit, the remaining portion of the 
iocramtnti : and, an exposition 
ofthe action ptr juduis pintulaUonm; 
the commenoement of that 


which is carried on in the three fob 
lowing [>aragraphs viz. the form of 
an action per condidionm. 

* These words arc filled in accord- 
ing to a conjectural reading of Heff* 
tcr's. inserted in the text ai)ove. 

* **Condicereestdeimntiarepnic| 


Condiciio and Manus Injectio. 


tionem in personam esse^ qua intendimus dare nobis opor- 
tere : nulla enim hoc tem[>orc eo nomine denuntiatio fit. {19.) 
Haec autcm legis actio constituta est ])er legem Siliam et Cal- 
purniam ; lege (juidem Silia ('ertae pecuniae, lege vero Caljmr- 
nia de omni certa re. (20.) Quare autem haec actio desiderata 
sit, cum de eo quod nobis dari oportet potuerimus sacramento 
aut j)CT iudicis ])OstuIationem agere, valde quaeritur. 

21. IVr manus iniectionem ae(|ue de his rebus agebatur, de 
quibus ut ita agerctur, lege ali(///a cautum esb velut iudicati 
lege XII tabularum. (piac actio talis erat. qui agebat sic dicebat : 
yUOD TU Mini lUDlCATUS SIVE DAMNATUS ES SESTKRTIUM X 


present time, however, we apply the name, condiciio^ impro- 
perly to an ac tion in personam in the intentio of which we 
declare that our opponent ought to give something to us, for 
now*a-days no denuntiatio takes place for such puq)Ose. 19. 
'I’his le^^is actio was given by the Leges Silia and Calpiimia ; 
being by the Lex Silia applicable to the recovery of an ascer- 
tained sum of money, and by the Lex Calpumia to that of 
any ascertained thing. 20. Ikit why this action was needed 
it U very difficult to say, seeing that we could sue by the 
sacramentum or the action per judicis postulationem for that 
which ought to be given to us*. 

21. Similarly an action in the form of an arrest 
jeciid) lay for those cases w*here it was specified in any* lex 
that this should be the remedy ; as in the case of an action 
upon a judgment which was given by a law^ of the Twelve 
Tables*, 'rhat action was of this nature : he who brought it 
uttered these words: Inasmuch as you have been adjudi- 
cated or condemned to jmy me ten thousand sesterces and 
have withheld the money fralK^ulentIy^ I therefore lay my 
hands ujwn you for ten thousand sesterces, a debt due on 


lingui'’ JuM. Imt. iv. 6, 15, So 
tl»u **C«mlicere est diccmlo 

deuuntUre. (’omlictio, in diem cer* 
• — tjus rtci quae a^jiiur denumia- 

* See note (M) in Ap[>endix. 

• We Have here followed (iibchen's 
adiag: ‘Megc aliquA cautum est/’ 

inatcad of liefUer's; ‘Megc Aquilil 
cautum eat mly, because, as the 
bmer tajs, it would otherwise be 


difficult to understand why the word 

« 

iuque is introiluccd Here, indly, t>e- 
cause of the next paragraph: ** velut 
lege XIL Tabularum," jrdlv, be- 
cause the reading accords with that 
in S 18 of this b^k. 

» Tab. in. i. 3; 

^ The ilistinctiou between uWSki 
malus and ddta h$tus, the latter 
being lawful, is to be found in D. 4. 
3. 1. 1—3. 
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MILU QUAE DOLO MALO NON SOLVISTI, OB EAM RF.M EGO TIBI 
SESi'ERTiuM X MiuuM lUDicATi MANUS iNicio ; ct simul aliquTm 
partem corporis eius prendebat nec licebat iiulicato manuni 
sibi depellere et pro se lege agere ; se// vindicem dabat, (|ui ])ro 
se causam agere solebat : qui vindicem non dabat, domum du* ** 
cebatur ab actore et vinciebatur. (22.) Postea quaedam leges 


ex aliis quibusdam causis pro iudicato manus iniectionem in 
quosdrzm dedenint : sicut lex Publilia in eum \)ro quo s])on.sor 
dependisset, si in sex inensibus proximis qiiam pro eo depen- 
sum esset non solvisset sponsor! pecuniam ; item lex Furia de 
sponsu adversus eum qui a sponsore plus quam virilem partem 
exegisset; et denique co/z/plures aliae leg^N in multis causis 
talem actionem dederunt. (23.) Sert' aliae leges ex quibusdan) 
C(2i/sii- constituerunt quasdam actiones per manus iniectionem, 


judgment ; ” and at the same moment he laid hold of some 
part of his body; nor was he against whom the judgment had 
been given allowed to remove the arrest and conduct his 
action for himself, but he named a protector (virtdcx)\ who 
managed the case for him : a defendant who did not name a 
protector was taken off by the plaintiff to his house and bound 
there. 22. Afterwards certain Ici^cs extended the action per 
manus injectiom'm *‘as though upon a judgment” to other 
cases against particular individuals: for instance, the 1a*x 
Publilia did so against him for whom a surely (spotmrY 
had paid money, if he had not repaid it to the surety 
within the six months next after it had been paid for him : 
so, too, did the Lex Furia de Sj)onsu* against him who had 
exacted from a surety {sponsor) more than his proportion of 
a debt : and in fact many other le^es allowed an action of 
the kind in various cases, 23. Other le^cs again allowed in 
certain cases actions per manus injectiortem^ but (made them) 


* See IV, 46. Boethius, ad Ck, 
Top. I, 1, § 10 says : Vindex tst 
ui slteriuscau&am suscipit vindican- 
am/’ There is a curious law of 
the Twelve Tables on this subject, 

** AsMiiuo vindex wsiduus csto ; pro- 
letario auoi quis volet vindex esto,” 
Tab. 1. 1 , 4; in which {)assage 


dmis i$ to he intcrpreteci 
Eesttts thus defines vtndexi “Vmdex 
ah eo, quod vindicat, qtiominus is 
qui prensus est ab aliquo tencalur.” 

• III. 127. 

* For an account of this law, sec 

IIU 111 , 111 , 
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Manus Injcctio pro Judicato, 


sed puram, id est non pro iudicato : velut le^ Funa testa- 
mentaria adverswjf Aim qui legatorum nomine mortisve causa 
plus M assibus cepisset, cum ea lege non esset exceptus, ut ei 
plus capere liceret ; item lex Marcia adversus faeneratores, ut 
si usuras exegissent, de his reddendis per manus iniectionem 
cum eis ageretur. (24.) Ex quibus legibus, et si quae aliae 
similes essent, cum agebatur, nianum sibi depellere et pro se 
lege agere lucbat, nam et actor in ipsa legis actione non adicie- 
bat hoc verburn pro iudicato, sed nominata causa ex qua 
agebat, ita dicebat: on kam rem ego tibi manum inicio; 
cum hi (piibus pro iudicato actio data erat, nominata causa ex 
<iua agebant, ita inferebant : on eam rem ego tibi pro iudicato 
MANi'M INK 10. nec me praeterit in forma legis Furiae testa- 
mentariae pro iudk ato verburn inseri, cum in ipsa lege non 
sit ; (juod videtur nulla ratione factum. (25.) Sed postea lege 


substantive, i.e. not ‘^is though u])on a judgment:” for ex- 
ample, the Ee\ Idiria 'restamentaria did so against a man 
who had taken more than a thousand asses by way of legacy 
or donation mortis causii\ in spite of his not being privileged* 
by the lex so as to have the right of taking such larger sum : 
thus also the l.ex Marcia allowed this action against usurers, 
so that if they exacted usurious interest, proceedings for resti- 
tution of the same could be taken against them by the fonn 
fer tmiftus inject wnm, 24. When then an action was brought 
upon these l([^es and others like them, the defendant was at 
liberty to remove the arrest and conduct his action for himself, 
tor the plaintiff did not in the legis aclio add the phrase pro 
judkato (‘‘as though upon a judgment"), but specifying the 
reason why he sued, went on thus: “on that account I lay 
my hand on you whereas they to whom the action was 
given “as though upon a judgment,” after specifying the 
reason why they were suing, proceeded thus: “on that ac- 
count 1 arrest you as though upon a judgment” I have not, 
however, forgotten that in the form based on the I^x Furia 
'restamentaria the jihrase, pro jtuimhu is inserted, though 
it does not appear in tlie lex itself ; but that insertion seems 
founded on no reason. 25, Aflerw*ards, however, permission was 


* See Just. imt. u. 7. i. 


» 11. 315 * UIp. 1. a. 



Pigttoris Capio, 


Varia, excepto iudicato et eo pro quo depensum est, ceteris 
omnibus cum quibus per manus iniectioncm agebatur permis- 
sum est sibi manum depellere et pro se agere. itaque iudicatus 
et is pro quo depensum est etiam post hanc legem viiulicem 
dare debebant, et nisi darent, domum ducebantur. i//quc (juam- 
diu legis actiones in usu erant semper ita observabatur ; mule 
nostris temporibus is cum quo iudicati depensivc agitur iuclica- 
tum solui satisdare cogitur. 

26. Per pignoris capionem lege agebatur de quibusdam re- 
bus moribus, de quibusdam lege. (27.) Introducta est moribiis 
rei militaris. nam propter stipendium /icebat militi ab eo qui 
distn’^uebat, nisi daret, pignus capcre ; diccbatur autem ea 

given by the Lex Varia* to all other ])ersons, save him against 
whom a judgment had passed and him for whom money had 
been paid (by a sponsor)^ when sued in the form per mauus 
injcciionem^ to rentove the arrest and ( undue t theii a< tion for 
themselves. A judgmeiU-debtor, therefore, ami one lor uhom 
money had been paid were compelled, even after the passing 
of this li'x to nominate a jirotedor, and unless tliey did so 
they were carried off to the plaintiil s house. And this rule was 
always adhered to so long as h;!;is actioncs were in use : wheiu c, 
even in our times, he \vlio is defendant in an action either on a 
judgment or for money paid by a surety is compelled to give 
sureties* for the payment of that w'hich shall be adjudicated , 
26. 'I'he kgis actio per pipwris capionem was for some 
matters a remedy originating from old custom, for others one 
framed upona/ov. 27* (capw) which dealt with mili- 
tary proceeds w'as the creation of custom, for a soldier wms 
allow^ed to take a pledge from llie paymaster for the due dis- 


1 Varia is Hefftcr’s 
The name is in the Mis. 

* IV. roj. 

* Those who desire further inform* 
at ion on the subject of manus tnjftfio 
are referred to HefTter’s Chscn altons 
on Gas. iv. pp. 15-“ * 7 * h 

l)C seen from a perusaJ thereof that 
(iaius’ enumeration of the cases 
wherein such action is alIowe<i i^ not 
eihaustive. 

The oft qootcd laws, r ami a of 
Tab. I. of the Twelve arc not referred 


to hrre, bcuiu^e they seem to treat 
of a wunewhal different matter, vi/, 
arrest of a defendant w ho refused to 
appear in court at all, whereas the 
present subject of our author is the 
arrest of one who ha/1 af)pearcd in 
the orij;inaI action, ha/1 lo**! it, and 
had then evaded payment of the 
judgment laid on him. Tor the 
same reason Hor. ,Sa/, i. 9. 74 and 
the wcllAnowm passages from I’iau- 
tus iCunuL and An.) are not 
brought forward. 



268 


Pignoris Capio. 


pecunia (juae slipendii nomine clabatur aes militare. item prop- 
ter earn pecuniam licebat pignus capere ex qua ej^/zus emendus 
erat : quae pecunia dicebatur aes equestre. item propter earn 
pecuniam ex qua hordeum equis erat conparandum ; quae pe- 
cunia dia*l)atiir aes hordiarium. (28.) Lege autem introducta 
est pignoris capio velut lege xii tabularum adversus eum qui 
hostiam einissct, ncc pretium redderet : item adversus eum qui 
merredem non redderet pro eo iumento quod qiiis ideo Lcas- 
set, ut inde pecuniam acceptam in da/em, id est in sacrificium 
iwpendcret. item lege censoria data est pignoris captio publi- 
canis vectigal///;;/ /u/diconim i)opuli Romani adversus eos qui 
ali()ua lege rrc/ii^ulw deberent. (29.) Ex omnibus autem istis 


charge of his pay : and the money which was given as pay was 
calle(l “military proceeds” [aes militare). So, too, the cavali*)^ 
soldier was allowed to take a pledge for the payment of the money 
necessary for the ])urchase of his charger, and this money was 
called acs eijnesireK So also ('ould these soldiers take a pledge 
for the money necessary for the jmrehase of provender for 
their chargers, and this was called aes honlearium. 28. Pig- 
twris capio was also (sometimes) introduced by /c.v, as, for 
instance, by a law of the Twelve Tables* against a man who 
purchased a victim for sacrifice and did not pay the price; 
as also against him who did not pay the hire of a beast of 
burden whii h some one had let out to him for the express 
purpose of expending the receipts therefrom on a daps, i.e. 
on a s;uTiticial feast*. So also a pignoris capio was given by 
a kx censoria* to the farmers of the public revenues of the 
Roman jieople against those who owed taxes under any lex, 
29. In all these cases the i>ledge was taken with a set fonn of 


^ The mtmey f(ir purchasing the 
horses of the wa> provided by 
the stale tiavy, 1. that for the 
feeding of them l»v widows; the 
[deilgc therefore would l>c taken in 
the fonner caJMt, as for ars mtlUarf, 
from the trthunm in the 

latter frmn the widow. See Aul. 
UcH. vn. 10, 

• Tab. xiL 1 1, 

• ihps was the archaic word for 
the aacred ceremonies at the winter 


and spring sowing. See Festus, 
verb. 

* This is Dirksen’s suggestion, 
which Hcffter adopts. (f<>schen pro- 
poses “ Ixx Plaetoria” for a reading; 
Mommsen, ** l^x praedialoria.** The 
kges certfm 4 ie referred chiefly to the 
letting out of the revenues, public 
lands and public works. For the 
concern of the censors in such mat- 
ters sec I). 50. 16. 103, Varro, de 

itt K. li* ii 
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causis certis verbis pignus capicbatur ; et ob id plcrisiiue place- 
bat hanc quoque actionem legis actionem esse, quibusdam 
autem non placebat: primum quod pignoris captio extra ins 
peragebatur, id est non aput Praetorem, plerutiKiuc etiam ab- 
sente adversario, cum alioqum ceteris actionibus non alitor uti 
possf«t quam aput Praetorem praesente adversario : praeterea 
nefarto quoque d/e, id est quo non licebat lege agere, pignus 


capi poterat 

30. Std istae omnes legis actiones paulatim in odium vene- 
runt, namquc ex nimia subtditate vetcruiii qui tunc iiira condi- 
derunt eo res perducta est, ut vel (]ui minimum errasset lilem 
perderet itaque per legem Aebutiarn et duas lulias sublatae 
sunt istae legis actiones efTcctunKiiie est, ut per com epta verla, 


id est per formulas litigaremus. (31.) Tantum ex duabus causis 
permissum est lege agere : damn! infecli, et si ccntumviralc 
iudiciiim fit. proiiv/e ve/ /Wie cum ad centumviros itur, ante 


words ; and hence it was generally held that this was a 
actio too: but some authorities have dissented from this view ; 


firstly, because the pi:c:nons capio was a process transacted out 
of ( oiirt, i.e. not before the I’raelor, and generally too in the 
absence of the opposite party, whereas the plaintili (ould not 
put other actiones in fone except before the Praetor and 
in the iireseiice of his opponent, and further bciause a pledge 
might lie taken even on a dies ncfastus, that is to say, on a 
day when it is not allowed to transai t court-business. 

30. All these a. hones, however, by degrees fell into 
discredit, for through the excessive refinements of those who 


at that time detennined' the law, matters got to sucii a pitcli 
that a litigant who had made the very slightest error lost his 
cause'. Therefore these Vr actioncs were got rid of by the 
I^x .\ebutia ami the two Leges Juliae', and tiie result has 


been that our litigious process is now carried on by express 
phraseology, i.e. by the formulae. 31. In two cases only 
are the litigants allowed to resort to a lejs actio, viz. in the 
case of anticipated dam.ige, and in that of an action aiiper- 
taining to the centum viral jurisdiction*. In fact, even at the 
present day, when the jiartics resort to the centumviri, there 


is used in Ibis sense of • See (K) in Appendix, 

determining or expoumling in I. 7. * See (K) in Appeiuiix. 

• See the example in iv. 1 1. 



370 Formulae laud on JutHious Legis Actions, 

lege agitur sacramento aput Praetorem urbanum vel peregrinum. 
propter clamni vero infccti ncrao vult lege agere, potius s/i- 
pwXxtion^ quae in edicto proposita est obligat adversarium per 
impstratum^ quod et commodius jus et p/enius est. per pignoris 
\(lesunt 24 Hn] apparet. (32.) Item in ea forma quae publi- 
cano proponitur talLv fictio est, ut quanta pecunia olim, si pignus 
captum esset, id pignus is a (jUG captum erat luere deberet, 
tantarn peniniam condcrnnetur. (33.) Nulla autem formula 
ad condictionis fictionem exprimitur. sive enim pecuniam sive 
rem aliquam certam dc/utam nobis petamus, earn ipsam dari 
nobis oport/re intendimus; nec ullam adiungimus condic- 


are preliminary ])roccedings in the form of the actio sacramenii 
before the Praetor Urbanus or Praetor Peregrinus*. In the 
ease of antii ipated damage, however, no one cares now to 
])roeeed by way of Icgis actio^ but rather binds his opponent 
i)efore a magistrate by the stipulation set forth in the edict (of 
the Praetor), for this process is at once more complete and 

more convenient \ 32. For instance, in the formula 

which is set forth for the benefit of a revenue-collector, there 
is a fiction to the effect that the defendant shall be condemned 


in siK'h amount as in olden times, when a pledge was taken, 
he from whom that pledge had been taken would have had 


to ransom it at. 33. Put no formula is framed on the fic- 
tion of a condiction, for whether we be suing for money or 


some ascertained thing due to us, we state in the itiUnlio that 


such thing “ought to be given to us,” without adding any 


* IV. 05. 

* licIlUT h.i\ fndr.wourctl to fill 
up tlu* 1 m oA <4 7 ^ lines occurring at 
ihU jvoint : his vuggestcU leading 
in.ay he tvanslatd to thi^ elTcct : “ At 
the piYsent day theie is no proper 

iiiihf in the iorin /\y f>i^ons 
hut only a tictuious priKcss 
employed in certain .ictions; a result 
brought aUmt hy the /a Julta 
di(usm. Of thm* fictions there are 
nuny, attaching to statutable and 
civil actup5. For there are actions 
twi lusetl on a fictitious 
that we insert in ihc the 

amount or act which our oppimcnt 
would have had to give or jicrforin, 


if the Icpsodio provided for Ihc pur- 
}Xisc had been carried out in regular 
form. Hence we do not sue directly 
and uj)onthc actual obligation, but 
indirectly upon the tie springing 
from the (sup|x>sed) tfps adw. It is 
to !« remembered, howev er, that we 
cannot now-a-days thus sue upon a 
fiction of lips in all cases where 
the old legal s)^tcm allowed process 
by real Ugis adio, but only when the 
l(ps actio is of the form pet pignorij 
enfionm This appeals from the 
formulae themselves, which the 
Praetor has set forth in his edict, 
for instance,” (as in the text). 
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tionis fictionem. itaque simul intelligimus eas fonnulas (juibus 
pecuniam aut rem aliquam nobis dare oportere inicndimus, 
sua vi ac potestate valere. eiusdem naturae sunt actioncs 
conimodati, fiduciae, negotiorum gestorum et aliae innumc- 
rabiles. 

34. Habemux ad/^uc alterius etiam generis fictiones /n qui- 
busdam fonnulis : velut cum is qui ex e{\ido bonorum posses- 
sionem p<£fi// ficto se herede agit. cum enim praetorio iurc c/ 
non legiti/«o succedat in locum dcfuncti, non ha^ct direc/'as 

fictitious condiction. Hence we understand at once that those 
fonnulae in the intentio of which we declare that money or some 
thing “ought to be given to us’' avail of their own si)e(’ial 
force. The same characteristic belongs to actions on loan, on 
fiduciary pact', on gratuitous services*, and to otlier actions 
innumerable*. 

34. We have besides fictions of another kind in some for- 
mulae : for instance when a person claims jiosscssion of goods ^ 
by the edict under the fiction that he is the heir. For since he 
succeeds to the position of the deceased by praetorian and not 


1 II. 59. 

• See Mackenzie’s Roman hiu', 

p. 137. 

* This topic of fictions i.s of im- 
port.ance as an intrcxjuction to tlie 
learning relating to the formulary 
system. Hence it is that (iaius has 
thought it necessary to give an el.i- 
l)oralc account of the old ««• 
ffoftff, which were, as wc sec, alnu^t 
entirely obsolete in his day, and 
explain the connection between one 
of the actioHfs and fictions on 
the one hand, and the influence of 
fictions in pleading u]>on the formu- 
lary system on the other- I'hc whole 
subject of fictions has l>cen analyzcfi 
very minutely and explained most 
thoroughly by Savigny in bis Sys/. 
da Rom. Rtokts, (see the French 
lransl.it km by Gu^noux, I'raiti du 

dmt Romaai, v. f u \\\ pj). 76 
Zimm m to > has given a sh rt chap- 
ter on the same subject as introduc- 
tory to the formulary system, (seeZim- 
mem translated by L Etiemre, I'miU 


ii<’s Ai'twns : ' 3 me panic, s<-ciion ii. 
Art. premier. § I. p. 140.) The whole 
of .Savigny's short chapt<T should U’ 
studied as cxplan.itory of the sections 
of (iaius miml)ei(Hl from ,^4 to fio, 
and also as explanatory of the vast 
extension of pleading liy the intro- 
duction of what were called utUa 
adtona, l h mgh l he ar 1 v an tages w h i ch 
the u,e of fictions offertxl. ( )ne part 
however deserves sjK‘ci.il notice here, 
VIZ. where he }Knnls out the differ- 
ence U^lwcen adiona fii/dtiio and 
a((wna utiles, ** iluhs ailw and 
adw says he, “were origi- 

nally exactly etjuivalent,” (i.aius 
using the term uitlit and Uipian llic 
term fietitia. But there was thi.s 
difference 1/ctwccn them, that where* 
IS /{tituj directly expresses the form 
of procc<iure actually adopte^h 
expresses the very essence of the 
thing ilj>elf, that is to say, the ex- 
tension of an institution owing to the 
practitioners’ wants. 

* 111. et seqq« 



2J2 


Fictions. 


actiones, et neque id quod defuncti fuit potest intendere suum 
tsst^ ncguc id quod defuncto ^<fbebatur potest intendere dare 
s\b\ oportere; i/aque futo se herede intendit velu/i hoc 
modo: iu/.»EX KSTO. SI AULus AGERius, id est ipse actor, 
IVCIO Tino HKRES ESSET^ lUV PARET FUNDW DE QUO 
ACilTUR EX lURE QUIRITIUM £/US £SSE OPORTERE; Vel si 
\n pirsomm (^Mtiir, praeposita simili/^r fvd\oxiC ilia ita sub- 
icitur: tum si raret numerium negidium aulo agerio ses- 
'I’ERTiuM X MiLiA DARE OPORTERE. (35.) Similiter ct bonoHim 
einptor ficto se herede agit, se// interdum et alio modo agere 
solet. nam ex persona eius cuius bona emerit sumpta inten- 
tione convertit condemnationem in suam personam, id est ut 


by stalutalile right, he obtains no direct actions\ and cannot 
claim in his intenlio either that what belonged to the deceased 
is “his own,” or that his adversary “ought to give him” that 
which was owed to the deceased : therefore feigning himself 
heir, he states his intentio somewhat in this fashion : “ Let there 
be ix juikw If Aulus Agerius (that is the plaintiff himself) was 
the lieir of Lucius Titius, then should it appear that that estate 
about which the action is brought is his ex jure QuintiumP ice ; 
or i( the action be one /// personam*^ a similar fiction is pre- 
fixed, and the formula runs on: “Then should it appear that 
Numcrius Negidius ought to give to Aulus Agerius io,oco ses- 
terces*,” 35, So too the bonorum emptor* sues umler the fiction 
of being heir. Sometimes, however, he sues in another way. 
bor commencing with an intentio directed to the person of liim 


* That is, no action is specially 
Provided for liis claim by the civil 
aw. 

* We have tr.insla(<,\l Goschen’s 

reading: in prrM)nani agalur;” 

llcmcr lYads : *• vcl m r|uid debclw- 
tur 1 itiu ; which of ihe two wc 
ftdopl IS immaterial, an action on at 
del>t being, of nccevsity, tn 

* ♦•The word cpi^rUffJ' up Pau- 

‘does not apply to the extent 
of the J«<lex\ |K>wer>, for he can 
give larger or smaller damages, but 
fflcrtt to the presient v^uc (of iJjc 
subject matter of the agreement or 
clahuh 1). 50. 16. 37. 'fbus Mip* 
in a stipniatorj contract be< 


twHxm S. and T. the clause QuulquU 
U dan facert oporid were inscital ; 
then in case 01 any dispute Wlwcen 
the parties, the claim would \k re* 
.stricled to the actual sum that was 
due, or that the thing was worth at 
the time when the contract was made. 
Sec I), 45. I. 65, I and 45. i, 135. 

•‘ Hence,*' says Savigny, 7 raid, du 
dmt Rm. ftranslated by (di^noux, 
V. p. S8), “ the expression 
in the intentia must always be un- 
derstood to apply to the iwlaal ex- 
istence of a tiebt arising out of some 
strictly legal engagement or transac- 
tion, and not to t debt that may re* 
»ilt from a judicial decision.** 

* Ul. 77—81. 



Rutilian^ Sennan and Publkian Actions, 


m 


quod illius esset vel illi dare oporteret, eo nomine adversarius 
huic conderanetur: quae spctifs actionis appcilatur Ruiiliana, 
quia a Praetore Public Rutilio, qui et l)onorum venditionem 
introduxisse dicitur, cowi)arata es/. superior autem s|>ecies 
actionis qua ficto se herede bonorum emptor ag\t Sen'iana vo- 
catur. (36.) Eiusdon generis cst quae rublicuma vociitur, datur 
autem haec actio ei cpii ex iusta causa traditam sibi rem non- 
dum usucepit eamque amissa posscssione petit, nani quia non 
[K)test cam ex iure Quiritium suam esse intendere, fingitur 
rem usiicepisse, et ita, (piasi ex iure Quiritium dominus factus 
esset, intern/// hoc modo : iudkx Ksm si qukm mu/iNEM 

AULI'n AGERICS F:MH\ /-I /s KI IkADiri’S KST» ANNO PUSSEDIS- 
SKTy TOM St l.l’M HOMINKM 1>K ^t’O A(;iTrK KIIJS KX ICRK (ilM- 

RiTii'M cs.'iK oi'OKicKKi c/ rcliqua. (37.) Item civitas Romana 


whose property he has bought, he changes the emiemnaiio so as 
to dircd It to Ills own [>crson, that is, he says that his opponent 
ought to be condemned to himself on a( ( ount of what Inrlongcd 
to him (whose property he has bought,) or on ac((-unt of what 
he was bound to gi\e to him. This fonn of action is called 
Rutilian, because it was framed by the Praetor Riitilius, who is 
also said to have been the inventor of the i<roreeding called 
bonorum :rnJitio\ The form of aaion first named, m which 
the bonorum emptor sues under the fiction of k’ing the heir, is 
calhal Servian. (36.) Of the same kind is that at tion known 
as PubLeian\ 1 ‘his is granted to him who has not yet com- 
pleted his usucapion* of something delivere/1 to him on lawful 
grounds, and having lo^t the {>ossession seeks to recover the 
thing. For inasmuch as he cannot dec Lire that the thing is his 
ex jure Qutnitum^ he is by fiction assumed to have ('ompleted 
his usuca[)ion, and thus, as though he had become owner 
ex Jure Quiritium, his intentio runs in this manner: “fort there 
be a Judex. If Aulu^ Agerius has pos.sessed for a year the 
slave whom he Wught and who was delivered to him, then if it 
should appear that that slave, about whom this action is brought, 
is his ex Jure Quiritium, ike, (37.) Again, Roman citizenship 


» iiK 77* 

* llic author of this bw is gene- 
rally su|v[K>se<l to l>e the I‘raetor 
Ihihlkius mcmiooed by Cicero in 
/r# CtuefU, c 45. The pccalaritics 


of the action are dKcusswi by San- 
dars in hit notes on Ju&t. ImL iv. 
0. 4. 

' ti. 4t. 

iZ 
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Fictim. 


pcregrino fingitur, si eo nomine agat aut cum eo agatur, quo 
nomine nostris legibus actio constituta est, si modo iustum sit 
cam actionem etiam ad peregrinum extendi, velut si furtum/a- 
Wat peregrinus ct cum eo agat//r, formula ita concipitur : iudex 

ESm SI PARET OPE CONSIIJOVE DIONIS //ERM/4EI LUCIO TITIO 
FURTUM FACrUM ESSE PATERAE AUREAE QUAM OB REM EUM, 
SI CIVIS ROMANES KSSET, PRO FURE DAMNUM DECIDERE OPOR- 
TERET et reliqua. item si peregrinus furti agai, civitas ei Ro* 
mana fingitur. similiter si ex lege Aituilia peregrinus damni 
iniuriac agat aut cum eo agatur, ficta civitate Romana iudicium 
datur. (38.) Practerea jlicjuando fingimus adzwariiim nostrum 
cafif€ diminiitum non esse, nam si ex contractu nobis obligatus 
obligatavc sit ct capita deminutus deminutave fucrit, velut raulier 
per coemptionem, masculus per adrogationem, desinit iure civili 

is by a fiction ascribed to a foreigner, if he sue or be sued in 
some case for which an action is granted by our laws, pro- 
vided only it lie just that such action should lie extended to 
a foreigner*; for instance, if a foreigner commit a theft and an 
action be brought against him, the formula is framed thus : “ Let 
there be a Should it appear that a theft of a golden golilet 
has been committed on l^ucius Titius with the aid and counsel 
of Dio Hermaeus, for which matter, were he a Roman citizen, 
he would have to make satisfaction for the loss as though he 
were a thiefV' vVo. Again, if a foreigner bring an action for 
theft, Roman cilizenshij) is by fiction ascribed to him. Simi- 
larly, if a foreigner sue under the l.ex Aquilia for damage done 
contrary to law, or if he be sued on such account, an action is 
granted to him on the fiction of his having Roman citizenship, 
38. besides this we sometimes feign that our adversary has 
not sufterei! a tv/Z/A diminu/io\ For if any one, man or 
woman, be bound to us on a contract, and undergo capitis 
dmmutw, as in the case of a woman by coemptio* or in that of 
a man by arrogation*, such person is no longer l>ound to us at 


^ * There b an example of ibis fic- 
tion in Cic m 11. 1. u, “Judi- 
ctahujttsmotli: qui civesRtimani erant, 
si Sicttli csscnl, quum Siculov corum 
legibus 4 ari oportcret. Qui SicuU^ 
al dvei Romani esaenc"^ etc. 

• He was not the actual ihicfi but 

i but be was 


liable to an action just as though he 
were the actual thief. Hence firo is 
here UM;d in precisely the same sig- 
nification as m the phrase prv Jt " 
iv. 31 , 34, etc. 

* I- '59- 

* 1. 113. 

* >• 99 * 


Parts cf ihi Rirmvku 


ns 


debcre nobis, nec directo intendere possumus dare cum camve 
0|x>rterc ; sed ne in potestate eius sit ius nostrum cormmperc, 
introducta est contra cum eamvc actio w/ilis, rescissa capitis 
deniinutione, id est in qua fingitur capite deminutus dcminutavc 
non esse. 

39. Partes autem formularum hac sunt : demonstratio, in- 
tcntio, adiudicaiio, condenmatio. (40.) Demonstratio est ca 
pars formulae quae j)ract ipue idr^? inseritur, ut demowstretur res 
de qua ;igitur. velut haec pars formulae: aulus agerius 

NUMERIO NEGIDIO HOMINKM VENDIDIT. item hatT ! (jUOl) AUIXS 
AGERICS vf/»i/TNUMKRIUM NKGIDIUM /A^MINKM DEPOSUIT. (4I.) 

Intentio est ca pars formulae (pia actor dcsiderium suum con- 
dudit. velut haec pars formulae : si tarkt numerium ne- 

GIDIUM AULO AGKRIO SF^sniRTIUM X MIMA DARE ()P0KT1:RE. 

item haec: QUiDguiD parkt ngmerium neiddium aulo age- 
RIO DARE eackke ovoRrhiihu item haec: si paret huminkm 
EX lURE qUIKlTIUM ACM AGERIl I.SSE. (42.) AdiudicatlO 


the civil la\v\ nor ran we declare dirct lly in our intentio that 
he or she “ought to give:*’ but to )>rcvent cither of them 
having the i)0\vcr of destroying our right, an utdis actio* has 
been introduced against them, in which their capitis diminutio 
is set aside, in which, that is to say, there is a fiction tliai they 
have not suffered any ca//tis Jiminutio*, 

39. Now the parts of a formula^ are these, the demonstration 
the intent tlie adjudicatio and the condemnatuh 40, demon- 
stratio is that ]»art of a formula which is inserted for the express 
purpose of having the matter described al>out which the action 
is brought; for example, this part of a formula; “ Inasmuch as 


Aulus Agerius sold a slave to Numerius Negidius:" or this: 
“ Inasmuch as Aulus Agenus dejiosited a slave with Numerius 
Negidius.” 41. The intentio is the jiart of a formula in which 
the plaintiff declares his demand : for instance, this part of a 
formula : ** If it api>ear that Numerius Negidius ought to give to 
Aulus Agerius 10,000 sesterces;” or this: ** whatever it ap[)car 
that Numerius Negidius ought to give or do for Aulus Agerius 
or this : if it appear that the slave belongs to Aulus Agerius 
ex jure Quiritium 42. The adjudicatio is that part of a 


' III. 84. 

• H. 78 (note). • rv. So, 

* A shod and dear expositioii of 
Uie sature of a fonuola ii to be found 


in Sandan* Introduction to (kc Jnsti* 
pp, 63—67, See alio Lind- 
Ifurisprudeme^ App, a axxv. 

* IWeexampksareweiliekctedt 

18-J 
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Paris of the Formula. 


cst ea pars formulae qua permittitur iudici rem alicui ex 
litigatoribus adiudicare : velut si inter coheredes famlliae ercis- 
cundac agatur, aut inter socios communi dividundo, aut 
inter vicinos finium regundorum. nam WWc Ha est: 

ADIUBICARI orOKTET, lUDKX TITIU ADIUDICATO. (43.) Con- 
demnatio est ea pars fonnulae, qua iud/W condemnandi ab- 
solvervdive potestas permittitur. velut haec pars formulae: 

lUOKX NUMKRIUM NECilDIUM AULO AGERU) SE.STERTIUM X 
MIMA COVDKMXA. SI NON PARET ABSOLVE, item haCC : lUDEX 
KUMERIUM NKGIDIOM AULO AGERIO DUMTAXAT X Mill A CON- 

iu:mna. si non paret absolvito. item haec: iudex nume- 

RIUM NEGIDIUM AULO AGERIO [x MILIa] CONDEMNATO Ct reli- 
([ua, ut non adiciatur (44.) Non tarnai isUe omnes par/es 

formula in which the judex is permitted to adjudicate some- 
thing to one of the litigants, as in the suit between coheirs for 
partition of the inheritance, or between partners for a division 
of tile partnershii) effects, or between neighbouring [iroprietors 
for a setting out of their boundaries. For in such cases this 
part of the formula runs: “ Let the judex adjudicate to Titius as 
much as ought to be adjudicated*.'^ 43. The condmnatio is that 
part of a formula in which power is granted to the judex to con- 
demn {/. (, mulct) or acquit* : for instance, this pvirt of a formula: 
'^judex^ condemn Numerius Negidius to pay 10,000 sesterces 
to Aldus Agerius; if it do not ajipear (that the circumstances 
put forth in the tutcfttio arc true) acquit him;” or this: ‘'Judex^ 
condemn Numerius Negidius to pay to Aulus Agerius a sum 
not exceeding 10,000 sesterces; if it do not appear (that the 
circumstances set forth in the inientio are true) acijuit him;” or 
this: ^^JudeXy condemn Numerius Negidius to pay io,ooo ses- 
terces to Aulus Agerius,” without the addition. 44. All 

being examples of {\\t infentuvm of non adjiciatnr: si non paret, ab- 
the ibiw mtwi common forms of ac- SOLVlTo/’ the MS. Ixjing illegible 
tion, YU, the first an wlmtio suitable at this point. l>irksen, however, 
{ot aw adiif m of the cha- thomughly objects to this aciUition, 

raeuw descriWi as rer/ae CimJemrta- on the grom^d that the (ondt'mnatw 
the second for an dc/m in ahvaj’s coniained an express direc* 
of the cIhs ;«,Yn*iierd«4/ew- tion to the /Wejr to condemn or 
; the thinl fiw an aciw in rm. act]uit It Is }>crhaps prc&uinpiaous 

* Sec Just, InsL iv. 17,4—;; Ulp. to dispute with such authorities as 

X. 16. Heffier and (Joschen. but we must 

* tv. 48 ct seqq. say that Dirkseu’s objection to their 

* llefitcr (md Cdschcn read *'ttt reading seems uiumsweralde ; for we 


Formulae in Jus mceptae, 


simul inveniuntur, sed quacdam invcniuntur, qimedam non in- 
veniuntur. ccrte intcntio aliquando sola invenitur, sicut in prnc- 
iudicialibus formulis, qualis est qua j^w<zeritur an aliquis lilKjrtus 
sit, vcl quanta dos sit, et aliae complures. detnonstratio autcm 
et adiudicatio et condcmnatio nuwquam solae invcniuntur, nihil 
mim oinnino sine intenlione vcl condemnatione valet; item 
condmnaiio vd adjudicatio sine demonstratione vd intentione 


nullas vires habet, et ob id numquam solae invcniuntur. 

45. Sed eas quidein formulas in quibiis dc iurc quaeritur in 
im conce])tas vocamiis. (juales sunt (luibus intendirnus nos- 
trum Chse aliquid ex iurc Quirilium, au/ nobis dare 
oportcre, aut pro fure damnum decidere oporiere; in 


quibus iuris civiiis intcntio cst 


(46.) t’eteras vero in factum 


these parts, however, are not always found together in the same 
formula, but some appear and some do not appear. Of a cer- 
tainty the inteutio is sometimes fouml alone, as m praejudi(Jal 
formulae', sm h, for instance, as that therein the matter in issue 
is whether a man is a hberius, or that where it is what is the 
amount of a din * and many others, liut the demomiraUo, the 
adjuduatio and the condcmnatio arc never found alone: for the 
demomtratto is utterly useless wiiliout an intcntio or a condcmna- 
tio • and so too a condcmnatio or adjuduatio is of no effect 
without a demenstratk) ox an intentud: therefore these are never 
found alone. 

45, Now those formulae wherein tlie issue is one about a 
right, we call in jus Ciourpiiu, Of this kind are those in whidi 
we lay our tnUntio to the efiV( t that something is ours ex jure 
Quiritiuniy or that some one ought to give us something, or 
ought to pay damages as tor a furtum\ In these the intcntio 
is one of the civil law'. 46. All other formulae we style in 


fimi it expr<sdy MatcO )>v Paulu^ 
“qui danmart pott>t, is abHilvcwli 
qu<.quc polcstatcm balx*!;” 0* 4^- 
I. 3. (iaius, lof), says him^^lf in iv. 
114: “vulgo diciuir amnia judica 
cssc absolutoria.” 

^ Sec for a short explanation of 
the nature of a fifrmuJa prarjudiciaiu^ 
Sandars' Justtnian^ Intrf^rluction, p. 
66» and notes on iv. 6, 13. 

• The subject of is discussed 
to Uip. VL See also Mackenzie’s 


Kidman Ijnv, p, 1 03. 

* The reading: “item adjudicalio 
vel coridemnatio sine dcmonsiratione 
vel intenlione nulla;^ via‘s halHrl,” 
is G<*K:hen’iL Hefiicr leaves stand- 
ing in his edition the cornijil forni 
** Item condemnatio vine demonstra- 
tione vcl intentione vel tdjudicaiionc 
nullas vim hafxit/’ but admits in a 
note that no sense can be got out of it. 

* IV. 37- 

* That is, the question at issue u 



Formulae in Fadum conceptae. 


conceptas vocamus, id est in quibus nulla tails intentionis con- 
cept/(? est, $d initio formulae, nomina/o eo quod factum tst^ 
adini/«tur ca verba per quae iudici damnandi absolvendive 
potestas datur. quails est formula qua utitur i)atronus contra 
lil)crtum qui eum contra edictum Praetoris in ius vocat ; nam 
in ea ita est : rkcupkratokks suNm si paret ili.um patro- 

NUM AB ILIX) IJ/?ERT() CONTRA EDICIUM ILLIUS PRAETORAV IN 
lUS VOCATUM ESSE, RKCUPERATORES ILEUM LIBERITJM ILL! PA- 
TRONO SESTERTIUM X MILIA CONDEMNATA. SI NON PARET, AB- 

soLVi'i'E ccterac c|uo(iue fonnulae quae sub titulo de in ius 
vocando propositae sunt in factum conceptae sunt : velut ad- 
vcrsus eum ciiii in ius vocatus neque venerit nequc vindicem 
dcdcrit ; item contra eum (jui vi exemcrit eum qui in ius vo- 


/(ir/m mceptaf; formulae, that is to say, in which the intcntio 
is not drawn uj) in the manner alxive, but at the outset of 
whi(‘h, after a specification of that which has been done, words 
are added whereby power is conferred on the judex of con- 
demning or acquitting. Of this kind is the formula whic h the 
patron employs against his freedman who summons him into 
court contrary to the Praetor’s edict, for it runs: “Let there be 
rccuperatorcs \ Should it appear that such and sucli a patron 
has been summoned into court by such and such a freedman 
contrary to the edict of such and such a Praetor, then let the 
rccuperatorcs condemn the said freedman to pay to the said 
jiatmn 10,000 sesterces*; should it not appear so, let them 
ac([uit him.” The other formulae which arc set forth under 
the title dc in jus vocando^ are conceptae in factum: as for 
instance against him who when summoned into coun has neither 
made his appearance nor assigned a deputy^; also against him 


what is the law applicable to a cer- 
tain set of facts ndnuttetl by both 
t>artic$. 

An exain[)le of a fi*rmHh m pit 
cet$cef>i 4 ia to be kmiul in Cic, 
Jtm, c. 4. 

Mf we adopt Beaufort’s conjec- 
ture, fww/mi/ir was the name ap- 

g ied to i penon appointed by the 
metor to inveftigaie a case, when 
tudt person did not sit alone but in 
onmpany with two or four others. 


Beaufort’s lytp, JRm. v. 1. Sec 
notes on 1 . so, iv, 105. 

* See Just. /mi. iv. i6. 3; D. 2. 
4, 14 and 15. From these passages 
we also perceive that the copyist 
of the MS. has by a mistake written 
10,000 for 5000 sesterces in the cm- 
dcmmtf^ of the formula quoted in 
the text 

* These are commented on in 
D. 3. 4. 

* note on it. ti. Whether 



F^rmtihu in fadum d in jm. 


catur. ct (lenique innuraerabiles eiusmodi aliae formulae in allx) 
proponuntur. (47,) Sed ex quibusdam caiisis Praetor ct in ius 
et in factum conceptas formulas proponit, velw/ dej)ositi et 
comraodati. ilia enim formula quae ita concepta est: iudex 

ESTO. QUOD AULUS AGKRll’S APUT NUMKRIUM NECHDIUM MEN- 
SAM AR(;ENTKAM I)EP0SUIT» qua I)E re AOITUR^ QUIDQUID 
OB RAM REM NUMERIUM NEGIDIUM AUEO AGERIO DARE FACERE 
OPORTET EX FIDE BONA, Kil'S lUDEX NUMKRIUM NEGIDIUM 
AULO A(;ER1() CONDKMNAl’O, N75/ MSTJTVAT* SI NON PARET, 

ABSoi.viTo— in ius ronccpta est. at ilia formula quae ita con- 
cepta CSl : lUDl X ESTO. SI PARET AUI UM AGKRIUM APUT NU- 


MERIUM NElilDUtM MENSAM ARGENTKAM DEPOSUISSE EAMQUK 
DOLO MAl.O NUMEKII M.GIDII AUTO AliERIO REDDITAM NON 


who hvis by force prevented a person summoned into court 
from making his appearame. In fact there are innumerable 
other fonnulae of a like description set forth in the edict. 47. 
There are, however, cases in which the Praetor publishes both 
formulae in Jus conerpiae and formulae tn futum conceptae^ for 
instance, in the actions on deposit and on loan'; for the fomiul.'i 
which is drawn up in this fonn: **Pet there be n judex. In- 
asmuch as Aulus Agerius has deposited a silver table with 
Nurncrius Negidius, from which transaction this suit arises, 
w'hatever Nurncrius Negidius ought in good faith to give or do 
to Aldus Agerius on account of tliis matter, do thou, judex^ 
condemn Nurncrius Negidius to give or do to Aulus Agerius, 
unless he restore (the tablc)^” is a formula in Jus concepta: but 
that which is drawn uj) thus : ** Pet there be a Judex: should it 
appear that Aulus Agerius has dejK)sited with Nurncrius 
Negidius a silver table, and ilut this through the fraud of 
Numerius Negidius has not l>cen restored, do thou, Judex^ 
condemn Numerius Negidius to jiay to Aulus Agerius as much 


the vindts was in Gaius* time re- 
quired in all cases where neither the 
summons was <)l)eycd nor bad ten- 
dered. or was only needed in cen- 
tumsnral causes arid actions ir/vw/ 
and jndkah\ is a disputed point 
HeiTteri annot. ad loc. 

^ IV. 6a See note (I) in Appendix. 


* In the M.S, after the word c(m* 
dmnaU appear the lelten* n. r., 
which ileftter thinks arc incapable 
of any satisfactory explanation. It is 
Huschke’s suggestion that they stand 
for niii ratituat^ as inserted in our 
text. For this kind of formnla sec 
D. 16. 3. I. It and D. 13* 6. 3. 3. 



aSo Ccndemnatio certae fecuniae et incertae. 

ESSE, QUANTl EA RES ERIT, TANTAM PECUNIAM lUDEX NUME- 
RIUM NEGIDIUM AULO AGKRIO CONDEMNATO, SI NON PARET, 
ABSOLViTo— in factum concepta est similes ctiam comraodati 
formulae sunt. 

48. Omnium autem formularum quae condemnationem ha- 
bent ad pccuniariam aestimationeni condemnatio concepta est. 
itaque etsi corpus alicjuod petamus, velut /undum, hominem^ 
vestew, ^urum^ index non ipsam rem condemnat enm 

cum (/uo IK turn est, sicut olim fieri solebat, sed aestimata re pecu- 
nlam eum condemnat. (49.) Condemnatio autem vel certae 
pecuniae in fomu/k ponitur, vel incertae. (50.) certae pecuniae 
in ea formula (jua certam /cw/Zaw petmus; nara illic ima parte 
f()rw//lac ita nt: iudex numerium negidium aulo aokrio ses- 

TERTllIM X MILIA C'ONDEMNA. SI NON PARET, AUSOEVE. (51.) 

incertae vero condemnatio pecuniae dui)licem significalionem 
hahet. est cnim iina a\m aliiiua ])raefinitione, (|iiae vulgo di- 
citur cum taxatione, velut si incertum aliquid jvtamus; nam 

money as the thing in dispute shall be worth : should it not so 
appear, ac()uit him,” is a formula in factum concepta. There 
arc similar formulae for loan also. 

48. 'Ihe condemnatio of all the formulae which have one is 
drawn with a view' to pecuniary ('ompensalion ; therefore, 
although wc be suing for some specific article, as for instance, 
for a field, a sliue, a garment, gohl, silver, the Judex does not 
condemn the defendant (to restore) the thing itself, as w'as 
the custom in old times, but condemns him to pay money 
accortling to the valuation of the thing. 49. 'Fhe condemnatw 
is drawn in the formula for a sum certain or for a sum uncer- 
tain. 50. It is for a sum certain in the formula by which 
wc sue for a sum certain, for at the end of the formula there 
occurs the direction : “Do thou, yWc.v, condemn Numerius 
Negidius to pay to Aulus Agerius 10,000 sesterces : should it 
not so appear, ac(iuit him.” 51. The condctnnaiio may be for 
a sum uncertain in two ditTerent senses. For there is one kind 
with a definite maximum prefixed, whicli is generally styled 
cum taxatme^ ; for instance, when we are suing for something 


Ho called Ixscaui^ the word Jum* nccting tax&i and with 
occurs in It, as in tlvc mMance See P'estus, sub nrb. If we regartl 
jtven and that in tv. 4 ^ Pcs- dumtaxat as two words, might 
ttts gives another explanattt>n, con- accept Festus* definition, translating 



Condemnatio certae pecuniae et incertae. 



illk ima parte formh^t ita est: £ius iudex numkrium \ 

DIUM AULO AOERIO mMTAXAT X MIMA CONDKMNA. SI NON 
PARET, ABSOLVE. div^'H est quac infini/a est, 7 rAit si rem ali- 
quam a possiclente nostram esse ])etamiis, id est si in rein 
agamus, vel ad exhibendum ; nam illic i/a est : quakti ka r/:.s' 

£RIT TAWrkyi /*ACUNIAM IVDEX NUMERIUM NEGIDIUM AVLO 
AGKKIO CONDEMNA. SI NON PARET, ABSOLVITO. (52.) Qui dc 
re vcro est index si condemnat, certain ]Y£7////am condcmnare 
debet, etsi certa j)ecunia in condeinnatione posita non sit. 
debet autem index attendere, ut cum certae pecuniae c‘ondein- 
natio j)osita sit, neque maioris ne(|iie ininoris suinma petita 
condemnct, alioquin litem suam facit item si taxatio posita sit, 


uncertain, for then in the final part of the formula the wording 
is: “on this account, /Wa\ condemn Numerius Negidius to 
jiay to Aulus Agerius a sum not exceeding 1 0,000 sesterc(‘s; 
should it not so appear, acajuit him.” The other kind is that 
which is unlimited ; for instance, when we arc < laiming any- 
thing as being ours from one who is in ])ossession thereof, that 
is when our adion is one /;/ ;rw, or for the purpose of having 
the thing prodiu ed in court, for then the cimdmmtio runs ; 
“ Do thou, juJeXy condemn Numerius Xegidiiis to pay to Aulus 
Agerius as much money as the thing in dispute is worth : if it do 
not so apj)ear, ac<(uit him.” 52. but if he who is /Wev in a case 
condemn, he must condemn in a spei ifu: amount, even though 
no specific amount have been stated in the coudemuatw, A 
judex must on the other hand take care, when the comiemuaiio 
is limited to a sum s|)ccifie<l, not to coiulemn for a larger or 
smaller amount than that sued for, othenvise “ he makes the 
cause his ownh” So also where a taxatio has been added, 


dum tnxiif, sr> long as he touches,” 
i. c. as far as, does not ex- 

ceed.’’ 

^ A juda is said Mo make the 
cause his ov»m’ when his decision is 
fraudulently and designedly given to 
evade the provisions of a Ux\ He 
will lie guilty of fraud, if he Iw prov- 
ed to have acted from favour, or en- 
mity, or mercenary motives ; and 
will have to pay the fall value of the 
matter in dispute.” D. 5. 1. 15. 1. 


1 *he phrase is found in C‘ic. dc Grot, 
n. 75, si, fjuum pro altero 

dicas, litem suam facias.” From the 
passage in the text it would appear 
that a judex 'was liable for a wrong 
decision given through ignorance, as 
well as for one through fraud ; but 
it is to l>e rcmemljerc^i that skill- 
ed juriccontuKs were appointed to 
assist the judtcec; tee Aul- 
XII. Aotc (L) in Appendix. 



Plus Pditio. 



ne plur/s condemnet quam Xzx2Xum sit, alws enim simil/tn’ 
litem mam facit minoris autem damnare ei p<f/7w/ssu/« est \de- 
sunt 7 fcrf /in,\ 

53. Si quis intentionc p///J cowplexus fueritf causa cadity id 
est rem perdi/, nrc a Praetore in \x\tcgrum xcstxiuitur^ praetcr- 
(juam quUmsd3i.\X[ casil)u.s in {\Milms [acioii succurritur propter 
aetatem^ vel si tarn ma^;m causa iusti erroris inienmerit^ ut 
etiam constantissipnus ijuisque labi posset, plus auteni quaiuor 
modis pctitur: re, tem[X)re, causa, /-c: veluii si quis pro 
X milibus (]uae ci dcbch'dXiiwx., xx milia petietut^ aut si is cuius ex 


be must not condemn for more than the sum “taxed,’' for 
otherwise he will, as before, “make the cause his own:” he 
may, however, condemn for less. . . . 

53. Where a person has comprised in his hitejitio more (than 
is due to him), he fails in his cause, ue, he loses the thing 
he is suing for, and he cannot be restored to his fonner position' 
by the l^raetor, except in certain cases in which [the* plaintiff 
is assisted owing to want of age, or where there aj)pears some 
reason for the mistake so great that even the most wary i)erson 
might have been misled, loo much is sued for in four ways, 
re, tctfiporcy loco^ and causA^. It is sued for rc, as in the case of 
a man seeking to recover 20,000 sesterces instead of the 10,000 
owed to him, or in the case of a man who having a share in 
a particular thing lays his intentio for the whole or too large 
a part of it. It is sued for tempore^ as in the case of a man 
suing before the arrival of the day named or the happening 


^ Here rNiUd tn ifUep^um-Xo 
h.'ive the of bringing a new ac- 
tion on the old hicts. As soon as a 
liliguliHl matter had arrived at the 
htu A ttx)k place, 

and the defendant was no longer 
under obiigatum to fulfil his original 
engagement, hut Uund to carr)- out 
the awani of the court : if tlicn the 
court attjoiited him, the plaintiff ob- 
viously could no longer sue on the 
* ' obligalion, as that had tjeen ex* 
led by the nmttuK Hence 
tn infepitm signifies that the 
plaintiff is freed from the unpleasant 
effects of the mKMth*, or in other 
words, can bring a new action on 
the original case. See ni* tSo, 181. 
lWni| S, l 7* 


* The remainder of thi>. section is 
translate<l from the conjectural rea<l- 
iiig of IIctTlcr, printed in the text 
above. 

> “Causa cadimus aut loco, aut 
summa, aut temi>orc, aut qu.ilitate. 
I.0C0, alibi; summa, plus: temixirc, 
repetendo ante tempos: qualilatc 
ejusdem spccici rem mcliorem pos- 
tulantes.” Pauli, S, A*. 1. to. .^ee 
also Just. Imt, tv. 6. jXi where the 
alterations cffcclctl by Zeno’s consti- 
tution arc specibed, with the excep- 
tion of that in respect of a ptus pdith 
tm/kfrf, which was that a plaintiff 
should have to wait twice as long as 
be originally would have had to wait» 
and pay all costa.’* C. 3. 10. 1. 
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parte res est, totam rem, vel maiore ex parte suam esse m- 
ienderit. impore : vcluti si quis ante diem vel conditionem pctierit, 
loco plus pctitur: veluti cum quis id quod certo loco dari promissum 
erat^ alio loco petity sine commemoratm^ cius loci, vcrbi ^aratia si 
in stipulatione ita erai: x milia capuae dare sponderI pare 
SPOXPEOy deinde dctracta loci metitione x milia '^omae pure infcth 
dcrit: si paret nvmerium negwwm avlo agerio x milia 
ss. dare oportere. plu^ rt^eierc enim intclH^itury quia pro- 
missori ^\xra ixstentione Mtilitatcm adimiiy quam habercty si 
Capuae solver et. Si quis tamen eo loco agaty quo dari promissum 
esiy potest petere id etiam non adiecto loco]. (53 tf.) Causa 
plus petitur, velut si quis in intentione tollat electionem 
debitoris quam is habet obligationis iure. velut si quis ita sti|)U- 
latus sit: sestertium x miua aut homixkm stichum dare 
SPONDES? deinde alterutrum ex his petal; nam quamvis petal 
quod minus est, plus tamen petere videtur, (juia ])otest adver* 
sarins interdum facilius id praestare (|Uod non petitur. similiter 

of the condition fixed. It is sued for locoy as In the case of 
a man suing in some other place for the money which it had 
been promised should be paid in a particular place, without 
referring to the place so specified: for insiaiKc, suppose the 
stipulation had been in this form ; '' l.)o you engage to give me 
10,000 sesterces at Capua?” ** I do so engage and then the 
plaintiff, omitting all mention of the place fixed on, were to lay 
his intcutio at Rome in the general form, thus : “ Should it 
appear that Numerius Negidius is bound to give to Aulus 
Agerius 10,000 sesterces.” For the plaintiff is assumed to be 
suing for too large an amount, because by this ordinary intentio 
he deprives the promiser of the advantage he might have 
had by the payment being made at Caj^ua. If, however, the 
plaintiff bring his action in the place where it was promised 
that the money should be given he can sue for it even without 
adding the name of the place.] (53<?.) It is sued for causdy 
as in the case where a creditor in his inientio deprives his 
debtor of that right of election which he has by virtue of the 
obligation betw^een them; as when a stipulation is worded 
thus : “ Do you promise to give 10,000 sesterces or your slave 
Stichus ?” and thereupon the creditor claims one or the other 
of these : now here although he may actually sue for that of 
smaller value, yet he is regarded as suing for the larger, for it 
might be that his opponent coaid more easily give that which 
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si quis genus stipulatus sit, deinde speciem petat. velut si quis 
\)urpunm stipulatus sit generaliter, deinde Tyriam specialiter 
petat : quin etiam 1/^t vilissimam petat, idem iuris est propter 
cam rationem quam proxime diximus. idem iuris est si quis 
generaliter hominem stipulatus sit, deinde nominatim aliqiiem 
petat, velut Stichiim, ([uamvis vilissimum. itaque sicut ipsa sti- 
jmlatio (’oncei)ta est, ita ct intentio formulae concipi debet. 
(54.) IllutI satis apparct in incertis formulis plus peti non posse, 
quia, cum (crtn quantitas non petatur, sed quidquid adver- 
sarium dare faccre oporterct intendat//r, nemo potest plus 
iiUendcre. idem iuris est, et si in rem incertae j^artis actio data 
sit; vedut si heres quaxtam partf.m i)etat in ko itndo, guo 
I)/:' AciTi’K, PAKEAT irs\\:?> KSSK : ([uod genus actionis in jiau- 
cissimis causis dari solet. (55.) Item ])alam est, si (piis aliud 
jiro alio inlenderit, nihil cum periclitari cunKpic ex integro agere 


is not demanded. Similarly when a person having stipulated 
for sues for a species: as when the stipulation has been 

for purple cloth generally, and the action is specifically for 
Tyrian cloth : now here although he may be suing for that 
wiii('h is of least value, yet for the reason we have just stated, 
the rule is the same. So too is it when the stipulation has 
been for a slave generally, and the suit is brought for a par- 
ticular slave, vi/.. Sti('hus, although he be really of the least 
value. Hence as the stipulation has been worded, so ought 
the intentio of the formula to be drawn. 54. Of this there is 
no doubt, that in what arc called incertae formulae^ too large 
an amount cannot be sued for, because when a definite amount 
is not sued for, l)ut the intentio is laid for “whatever our ojqx)- 
nent ought to give or do/* no one can be guilty of a p/us 
petitio, 'rhe same rule also holds when an action in rem has 
l)ecn granted for an undetermined part ; for instance, if the heir 
sue for “such part in the land about which the action is, 
^ shall appear to lielong to him*f a kind of action which 
is allowed in very few instances. 55. Again, it is clear that 
when a man lays his intentio (by mistake) for one thing instead 
of another, he is not put in i.)cril thereby, and can sue again, 


« 

IV. 49- 5 1. heres, quantam partem petat in co 

• \Vc have imndatevi Ihnchke's fundo quo dc agilurnescius esse.” 
reading: Helftcr’s k “vdut j>otcst 
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posse, quia nihil in indicium dedmiur^ veliit s\ is qui horuincm 
Stichum petere deberet, Erotem petierit ; aut si quis ex tcsta- 
mento dare sibi oportere intenderit, cui ex stipulatii debebatur ; 
aut si cognitor aut procurator intenderit sibi dare oportere. 
(56.) Scd plus quidem intendere, siciit sui)ra diximus, pericu* 
losum est : minus autem intendere licet ; sed de relicjuo intra 
eiusdem praeturara agere non permittitur. nam (|ui ita agit i)er 
exceptionem excluditur, quae exceptio appellatur litis dividuac. 
(57.) At si in condemnatione jdus petitum sit quam o/fortd^ 
actoris i\\x\dem periculum nullum est, sed si ini(]uam formulam 
acceperit, in integrum restituitur, iit minuatur rondemnatio. 
si vero minus positum fuerit quam oportet, hoc solum con* 

because nothing is really laid before the judex: fur instance, 
^vhen a man who ought to sue fur the slave Sii( hus sues for 
Eros ; or when a man to whom a matter is due upon a stipula- 
tion sets forth in his intcuiw that it is <luc to him upon a testa- 
ment ; or when a co^niior^ or procurator has worded his inicniio 
that something is due to himself (instead of to his prin('ipal), 
56. ]^ut although, as we have said above^ it is dangerous to lay 
an inicntio for too much, we may lay one for too little : but then 
we may not sue for the residue within the term of office of the 
same Praetor. For if we so sue, we arc met sucressfully by the 
exccptw styled litis dividuae^, 57. Where, however, too much 
is comprised in the condcmnaito the |»lainlif1 is in no peril ; but 
if he have received' an improperly*drawn formula the proceed- 
ings are quashed* in order that the comlcmnatw may be les- 
sened. lint if too small an amount be stated, the plaintiff only 


’ IV. 83. 84. 

* IV. 53. 

• IV. III. By Zeno^s constitution, 
referrtsi to in note on iv. 53, the y«- 
dix was allowed in such a e-ase to 
augment the amount in giving his 
decision, 

♦ Sc. from the Praetor. 

* Sec note on iv. 53. In a re- 
Ccntly published translation this 
sentence is rendered thus: “the 
plaintitf docs not run any risk, for 
if the defendant (1) has accepteti an 
unfair formula, he may avail him- 
self of the in tn/r^rum restUntia to 
lessen the eondemnatiop* but why 


the Latin should l>e thus twisted 
into nonsense, it iH hard to sec. 
I'hc nominative to aiafent must 
be (litor, implied from the actons 
just preceding, and the sensc^ is then 
Uuitc plain, “the plaintiff is not to 
lie treated as if he had made a 
pi us Mttw, but to have a new 
formula granted to him jx)ssi!>ly 
l^ecausc an error in the (ondfmnn* 
ho must l)e due to carelessness on 
the part of the magistrate who 
issued the formula, and not pro- 
duced by a misstatement made by 
the piaintifT himself, aa is a plm 
petUw in the inkniw. 
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sequitur quod posuit : nam tota quidm res in iudicium dedu- 
citur, constringitur autem conderanationis fine, ^quain index 
egredi non potest nec ex ea parte Praetor in integrum resti- 
tuit : facilius enim reis Praetor succurrit quam actoribus. loqui* 
mur autem cxceptis minoribus xxv annorum ; nam huius aetatis 
hominibus in omnibus rebus lapsis Praetor succurrit (58.) Si 
in (lemonstrationc i)lus aut minus positum sit, nihil in iudicium 
deducitur, et ideo res in integro manet : et hoc est quod dicitur 
falsa demonstratione rem non perimi. (59.) sed suntqui putant 
minus recte cowprchendi. nam qui forte Stichum et Erot*m 
cmcrit, rccte videtur ita demonstrare : quod ego de te homi- 
NEM KKoTKM EMI, ct si vcHt, dc Sticho alia formula idem agat, 
(]uia verum est cum qui duos cmerit singulos emisse : 

id(iiie i/a maxlmc Labconi visum est sed si is qui unum emerit 
de duobus egcrit, falsum demonstrat idem et in aliis actionibus 


obtains what he has so stated : for the whole matter, having 
liccn laid before the yWcu*, is strictly confined to the limits of 


the andematio, beyond which the judex must not go‘.- Nor 
does the Praetor in this instance allow a fresh action : for he is 


more ready to assist defendants than |)laintiffs. But from these 
remarks we except those who are under 25 years of age : for the 
Praetor in all cases of mistake on the part of such persons 
readily grants them relief*. 58. If in the demonstratio a larger 
or smaller sum than that due be placed, there is nothing for 
the judex to try, and the matter remains as it was at starting ; 
and this is what is meant by the saying, “ that the matter in 
dispute is not brought to a conclusion by a false demonstration' 
59. Some huvyers, however, think that it is not bad pleading to 
stale too small an amount in the demomtratuK For, to take an 
instance, a j)crson who has bought Stichus and Eros is entitled 
to draw his demonstratio thus : ** Inasmuch as I bought the slave 
Eros of you,” and if he please may claim Stichus in like manner 
by another formula, because it is true enough that the purchaser 
of two slaves is also the purchaser of one of them : and this 
certainly w^as Labeo’s opinion*. On the other hand, when the 
purchaser of one thing sues for two, his demnstratw is false. 
This doctrine holds in other actions also, such as those of 


* IV, St, 

• U. 163* 


* D. 16. s. I. 41 Is perhaps the 

passage teforedto» 
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est, velut commodati, deposit!. (60.) Sed no% aput quosdam 
scriptum invenimus, in actione depositi et deniquc in cctcris 
omnibus quibus damnatus unus^Wsque ignominia notatiir, cum 
(jui plus quam oporteret demonstraverit litem perdere. vclut si 
quis una re deposila duas res deposuisse demonstraverit, aut si 
is cui pugno mala percussa est in actione iniuriarum esse aliam 
partem cor])oris |)tTcuss:im sibi demonstraverit. (piod an debea- 
mus credere verius esse, diligeniius requiremus. cer/e cum diu/e 
s'mi dei>ositi formulae, alia in ius concepta, alia in factum, sicut 
xwpra qiiociue notavirnus, ct in ca /////dem formula quae in m 
concepta est, initio res de (p/a agitur demonstr^'tur, turn desig- 
netur, deinde inferalur iuris contentio his verbis: (juidquii) ofj 
KKM lU.UM Mini OAKC i-ACKKK 01‘oKTLi ; ill ca vcro (juac 


modiJtum and lirpositum 60. We have, however, found it stated 
by some writers, that in the action on (l(positum and in all othiT 
actions where the ronse(|uen( e is ignonnny* to one who suffers 
an adverse verdict, he who has (.Liiined loo much in his demofh 
siratio loses the suit. As when a man after making a deposit 
of one thing has daimed two, or when after being struck on 
the cheek with a blow of the fist, he has stated in the demon* 
stratio of his action for injuries that some other i)art of his body 
was struck. We will examine this siaiemeni a little more at 
length to see whether we ought to c onsider it ca^rrect. No 
doubt, since there are, as we lu\c stated above*, two f«>miulac 
for an action of deposit, one in jus concepta, the other in factum 
concepta, and in the former the mailer in dispute is first inserted 
in the demonsiratio, then particulars are given, and, lastly, the 
issue of law is introduced in these words : “ Whatever the de- 
fendant is bound on that account to gdve or do for me whilst 
in the formula in factum concepta the thing in dispute is desctil>ed 
in the intentio itself without any demonstration in this form : 
“Should it appear tliat he cicjiosited such and such a thing with 


* Sec note (I) in Ap[>endix. 

* A list of the actions which 
carried this consequence with them 
is to be found in iv. 182. What 
was the exact cficct of an igno- 
miaious verdict is not, however, 
very clear: but that it did seriously 

the ptnon against whom it 
wii recorded seems obvious from 


the careful enumeration of the va« 
rious causes producing t^nminia or 
infamta to be found in lb 5. a. 

* IV. 47. 

^ The reading is Hcfficr's j Gneist 
has ‘‘statim initio intentionis loco^* 
instead of “sine demonstratkme in 
ipsa intentione.** 
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in factum concep/a esi sine demonstratione ipsa inUntione re% de 
(\ua a^itnr designetur his verbis: si paret illum aput illum 
REST ILLAM DKPOSUISSE : dubitarc non debemus, quin si quis in 
formula (juae in factum composita cst plures res designaverit 
quam deposuerit, Micm perda/, quia in intentione pli/s po — 
\desunt 48 //>/.]. 

61. In bonae fidci iudiciis libera potest as per mitt i videtur iudici 
ex bono et aequo acstimandi quantum actori rcsiiiui debeat. In 
quo et illud contin^V///', ut kxXnta ratione eius quod \nvicem ado- 
rcm ex cadein ciiisa pracstare oporter^'/, in reWquum eum cum 
(|Uo actum cst condcmnare debeat. (62.) Sunt autem bonae fidei 
iudicia luce: cx empto vendito, locato conducto, negotiorum 
gcsionim, mandati, dci)ositi, fiduciae, pro socio, tutelae, com- 

mlati. (63,) Tame// iudici co/z/pe/z^ationis ratio- 

nom lubere non ipsins formulae verbis praecipitiir ; sed quia 
id bonae fidci iudicio conveniens videtur, idet? officio eius con- 


the defendant;” (:ill this being tnie) there can be no doubt that 
if in a formula in factum concepta the ])laintiff has described 
more things than he has deposited, he loses his suit, because he 
has claimed too nuK'h in the intentio\.. 

61. In actions bonae fdei^ full power is allowed to judex 
to assevs aixording to principles of fairness and equity the 
amouiu which ought to be paid to the plaintiff. In this com- 
inisMon is also contained the duty of taking account of any- 
thing which the plaintiff in his turn is bound to pay upon the 
same trans:iction, and so condemning the defendant to pay the 
balanie only". 62, Now the bonae fuki actions are these; 
ai'tions arising on sale, letting, voluntary agency*, mandate, 
deposit, tuiuciary agreement to restore*, partnersiiip, guardian- 
ship, loan. 63. The ///(/c.r, however, is not enjoined in the 
actual words of the formula to take account of set-off : but it is 
considered to be within the scope of his oftke, because it seems 


^ HeflUx nml Huschko arc hath 
of opinion that the maiter here mks- 
ing was similar to that couiainctl 
usl. Imt. tv. 6, 

1 he (hstinclian actions 

stfiid mnj ami kma/ pda is ircaicil 
of in lust. Jnji. iv. 6. As 

the whole subjea U fully discus^ 


ami cxplainai in Samlars’ notes on 
those sections, wc need only refer 
thereto. 

* Sec Paulus, S. R. IJ. 5 . 3 and 
D. 13 . 6 . 18 . 4 , 

* See I^ml Mackeniic’s 
ZtfTc, p. 937; D. 44, 7. 5, pr. 

* «• i 9 . 
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tineri creciitur. (64.) Alia causa est illius octionis qua argenta* 
litis experitur ; nam is cogitur cum co^pensatione agere, est 
ut co/wpensatio Z'crbis formulae comprMendatur. ita^ue argmfa- 
rius ab initio cowpensatione facta minus intendit sibi dare 
oportere* ecce cnim si sestertwm x railia debeat I'itio, atquc ei 
XX debea/ 7 i/m, ita Z/i/endit : si paret Titium sibi x milia dare 
oporterc amplius quam /px<f Titio deliet (65.) Item— bono- 
rum emi)tor cum deductione agere dehet^ id est ut in hoc solum 
adverxarius a»/idemnetur quod sut)erest, deducto eo quod in* 
vicem ei defraudatoris nomin<f debet/xr. (66.) Inter comi)en- 
sationem autem quae argentario inieqionitur, et deductionem 
quae obicitur bomrum emptoxx^ ilia dz/ferentia est, (juod in cow- 
pensationem hoc solum vocatur (juod eiusdem generis et natu- 
rae est. veluti pccunia cum pecunia co/^pcnsiitur, triticum cum 


consonant with the notion of a kme fiiki action. 64. The 
case is different in the kind of action oy which a banker sues ; 
for he is compelled to sue cum compensatione, i.e. the set-off 
must be comprised within the wording of the formula. There- 
fore, making the set-off at the outset, the banker declares in 
his inteniio that the reduced sum is due to him. 'riuis, suppose 
he owes Tilius 10,000 sesterces and Titius owes him 20,000, 
his inteniio is thus laid by him : “Should it appear that Titius is 
bound to give him 10,000 sesterces more than he owes to 
Titius.” 65, Again a bonorum impfor' ought to bring his action 
mm iUdudme, that is to say, for his opponent to be condemned 
to pay the balance only after the sum has been deducted which 
is reciprocally due to him on the part of the bankrupt*. 66. 
Between the set-off declared against a banker and the deduc- 
tion op[)Osed to a bonorum mpior there is this difference, that 
in the set-off nothing is taken into account except what is of 
the same class and character : as, for instance, money is set off 


* III. 77. 

• As to the meaning of this pas- 
sage there has Wen much discus- 
sion ; the ei which we have taken 
into our text instead of i^bi {Wore 
dehaudatms) is a suggestion of 
Httschke. llie meaning will then 
in our opmion be, that where the 


same roan is at once a debtor and 
crf<lilor of the bankrupt estate, he 
must not W compel!e<l to pay what 
he owes in full, and receive for 
that due to him only a dividend, 
but that set-off must firsl be made 
and then a dividend be paid to him 
CO the balance due. 
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tiitico, vinutn cum wno : adco ut quibusdam placcat non omni 
modo vinum cum vino, aut triticum cum tritico cowpensandura, 
sed ita li eiusdem naturae qualitatisque sit in deductionem 
autem vocatur et quod non est eiusdem generis, itaque si a 
TUic pecuniam petat bonorum emi)tor, et invicem frumentum 
aut vinum Utio debeat, dcducto quanti id erit, in reliquum ex- 
/eritur. (67.) Item vocatur in deductionem et id quod in diem 
debctur; compensatur autem hoc solum quod praesenti die 
debetur. (68.) Praeterea compensationis quidem ratio in in- 
tentione ix)nitur ; quo lit, ut si facta cowpensatione plus nummo 
uno intendat argentarius, ausa cadat et ob id rem perdat. de- 
ductio vero ad condemnationem ponitur, quo loco plus petenti 
periculura non intervenit ; utiquc bonorum mptmt agen/e, qui 
licet de certa pecunia agat, incerti tamen condemnationem con- 
cipit 

69. Quia tamen superius mentionem habuimus de actione 

against money, wheat against wheat, wine against wine ; nay, 
some persons think tliat wine cannot in all ases be set off 
against wine, nor wheat against wheat, but only when the two 
jKircels are of like character and quality. But in the case of a 
deduction things are taken into account which are not of the 
same class'. Hence if the bonorum mptor sue Titius for 
money and himself in turn owe’ corn or wine to Titius, after 
deduction of the value thereof, he claims for the balance. 67. 
In a deduction account is also taken of that which is due at a 
future time ; but in a set-off only of that due at the instant 
68. Moreover the reckoning of a set-off is stated in the intentio; 
the result of w'hich is that if the banker on making his set-off 
claim too much by a single sesterce, he fails in his cause, and 
so loses the whole matter at issue. But a deduction is placed 
in the cotuimnaUo; and there is no danger to a man who 
makes a plus pttitio there*: at least when the plaintiff is a 
bonorum emptor, for although such an one sues for a specified 
sum, yet he frames his condemnatio for an uncertain one. 

69. As we have already* mentioned the action which may be 

1 See IVala*, .S'. R, n. y. j. D. 6. 18. 4. Faulos, S. R, ii. 

* Owe, t.f. on Account of the 11 gtves a likerulcuto 
hukrapt estate, not of couise on * iv. 

Mtown account: in the latter case * Prolably in the {>art of the 

no dabuik would be allowed. See MS. which imnediatujr prcccda 
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qtu in pecttlium filionimfamilits servoramque agatur, opus est, 
ttt de Aac actione et de ceteris quae eorumdem nomine in 
parentfs dominosve dtri solent diligentius admoneamus, 

70. Inprimis itaque si iussu patris dominive negorium gestum 
erit, in solidum Praetor actionem in patrem dominumve con- 
pararit : et recte, quia qui ita negotium gerit magis patris domi- 
nive quaro 61 ii senrive iidem sequitur. (71.) Eadem ratione 
comparavit duas alias actiones, cxcrcitoriam d institoriam. tunc 
autem exercitoria locum haliet^ cum (mter dominusvc Alium 
servumve magistmm navis praeposuerit, ct (jm^d cum eo cius rei 
gratia cui prac|K)situr fuit negotium gestum erit. cum cnim ca 
quoque res ex voluntate patris dominive contrahi vidcatur, ac- 
quissiraum PrarU^ri visum est in solidum actionem dari, quin 
etiam, licet extraneum (|uis (\\xcmumqm magistrum na\i [)rac- 
posuerit, sive servum sive liberum, lamen ca Praetoria actio in 

brought for the peculium of children under polnUn and of slaves, 
it is now necessary for us to explain more carefully the nature 
of this action, and of others which are usually granted against 
parents or masters in the name of such j)cr.sons. 

70. In the first place, then, if any undcrtiking have l)ccn 
entered into by the exprc*ss command of the father or master, 
the Praetor has provided a form of action for the whole debt 
against such father or master ; and this is very proper, because 
he who enters into such an engagement puts his confidence in 
the father or master rather than in the son or slave. 71. On 
the same principle the Praetor has drai^rn up two other actions, 
known respectively as exercitoria and tnstUma. The former 
of these is resorted to when a father or master has made his son 
or slave the captain of a vessel, and some engagement has been 
entered into with one or the other with reference to the busi- 
ness he was appointed to manage. For as the engagement is 
contracted with the consent of the father or master, it 'cemed 
to the Praetor most e<juitable that there should be a means of 
recovering the full amount. And, what is more, although the 
owner of the vessel have placed some stranger, whether bond 
or free, in command, still this I^torian action is granted 


IV. 61 ; (or thi«» its we stated to 1 tinian's work the peeulmm iind the 
note llusreott, correspoods to /MiT. IV. actions relating to it are rclerred 
6. 36—39, and in that part of Jus* to. 



Trihutorkn Adion* 


cum redditur. ideo autem exercitoria actio appellatur, quia ex* 
ercitor vocatur is ad quern cottidianus navis quaestus pervenit 
Institoria vm fJmnula turn locum habet, cum quis tabernae aut 
cuilibct negotiationi lilium servumve aut etiam quemlibet extra- 
ncum, sivc servum sive liberum, praeposuerit, et quid cum eo 
cius rei gratia cui praepositus est contractum fuerit ideo autem 
institoria appdlatur^ quia qui tabernae praeponitur institor ap- 
pcllatur. quae ei ipsa formula in solidum esL 

72. I’raeterea tributoria quoqut actio in patrem dominumve 
pro filiis filiabusve, servis ancillabusve constituta est, cum 
filius servusve in pecutmx merce sciente poire dminm n^otiatur, 
nam si quid cum eo eius rei causa contractum erit^ ita Praetor ius 
dicit^ ut quidquid in his mercibus erit^ quodqut inde receptum eritj 

against him (the owner). The reason why the action is called 
exercitoria is because the name exercitoP is given to the person 
to whom the daily profits of a vessel accrue. The formula 
institoria lies, w^hencver a person has placed his son, or slave, 
or even a stranger, whether bond or free, to manage a shop or 
business of any kind, and some engagement has been entered 
into with this manager* in reference to the business he has been 
set to manage, It derives its name institoria from the fact that 
the person who is set to manage a shop is called institor. This 
fonnula, too, is for the full amount. 

72. Besides these actions, another, called the actio tributoria^ 
has been granted (by the Praetor’s edict) against a father or 
master on account of his sons and daughters, or male and female 
slaves*, when such child or slave trades with the merchandise 
of his pcculium with the knowledge of his father or master. 
For if any contract have been entered into w'ith such trader on 
account of such business, the rule ordained by the Praetor is, 
that all the stock comprised in the pcculium and all profit aris- 

* Ai\ txmiier wa* not necessarily 3. 3. and 14. 3. S. 

the owner of a vc5scl, but might be * So Hefftcr reads : Huschke has 
• charterer. Seel), 14, i. i. 15. **dc eoram mercibus rebusve*‘ in* 

* Or with the scr\ants or appren* stead of ** pro hliis filiabusve, servb 
lice* of the manager. See Paulus, tnciJIabnsvc.” 

kV. A\ th 8. 3: “(^)uod cum iliMri- The following paragraphs arc 
pulis eorum qui ofheiais vel tal)cr* supplied from Just. Ind, iv, 7. 3 
mi pmesanl coniraaum csl, in and 4, a page being lost at this 
magistroi vel tmiitores taliemae in point from the MS. 
actio dibitur/' See D. 14. 
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id inter patrem dminumve^ si quid ei dekbiiur^ et ceteris credititru 
pro rata portions distribuatur. et quia ipsi patri dominm distri- 
butimm permittit^ si quis ex creditoribus querahir^ quasi minus 
ei tributum sit quam oportuerit^kanc ei actionem adcommotiai^ quae 
iributoria appeUatur. 

73. Praderea ifUroduda est actio de peculw deque eo quod in 
rem pair is dominive versum erii^ ut quamvis sine t^duntate pairis 
dominive nef^otium ^estum erit^ tamen sive quid in rem eius versum 
fuerit^ id totum praestare. ddeat^ sive quid non sit in rem eitss 
versum^ id eatenus praestare debeat, quatenus peculium patitur. 
In rem autem patris dominive versum inte/tigitur quidquid ne- 
cessario in rem eius impenderii films strt'usie, veluti si mutuatus 
pecuniam creditoribus eius solverit, aut aedificia ruentia fulserit^ 
aut familiae frumentum emerit, vd ctiam fundum aut quamlibet 
aliam rem ncccssariam mercaius erif, itaque si ex decern ut puta 
seskrtiis quae senm tuns a Titio mutua aecepii creditor i tm) quin^ 


ing therefrom, sliall be divided between the father or maiiter, if 
anything be due to him, and the other creditors, in proportion 
to their claims. And as the Praetor allows the father or master 
to make the distribution, therefore in case of complaint being 
made by any one of the creditors that his share is smaller than 
it ought to be, he gives this creditor the action called iributoria 
73. In addition to the above, an action has been introduced 
‘‘relating to the peculium and to whatever has lx;en spent on 
the business of the father or master so that even though the 
transaction in question have liecn entered into without the 
wish of the father or master, yet if, on the one hand, anything 
have been applied to his profit, he is bound to make satisfac- 
tion to the full amount of that profit, and if, on the other hand, 
there have been no profit to him, he is still bound to make 
satisfaction so far as the peculium admits. Now everything 
which the son or slave necessarily expends upon the father’s 
or masters business is taken to be to the profit of the father or 
master, as for example, w^hen the son or slave has borrowed 
money and with it paid his father’s or master’s creditors, or 
propped up his ruinous buildings, or purchased com for his 
household, or bought an estate or anything else that was 
wanted Therefore if out of ten sestenia, for instance, which 
your slave has bofiowed from Titius, he have paid five to a ere- 
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que sesteriia uherit, rdiqua vero quinque quolibei mdo mump- 
serit, fro quinque quidem in solidum damnari ddes, pro ateris 
vero quinque eatenus, quatenus in peculio tit: ex quo scUicet ap- 
paret, ti iota decern sesteriia in rent iuam versa fueritd, iota decern 
sesteriia Titium constqui posse, licet enim itna est actio qua de 
peculio deque to quod in rent patris dminive verstm at e^itur, 
tamen duos habet condemnationes. itaque iudex aput quern ea ac- 
iione agitur ante dispicere solet^ an in rent pairis dominive versum 
sit, nec aliter ad ftculii aestimatmem transit, quam si cast nihil 
in rem patris dominive versum inteUigcdur, out non Mum. Cum 
autem quaeritur quantum in peculio sit, ante i/iducitur quod patri 
dominoj'e quique in '^testate eius at a /lio servove debetur, 
et quod supcrest, hoc solum peculium esse intelligitur. aliquando 
tamen id quod ei debet Alius servusve qui in potestate patris 
dominive est non deducitur ex peculio, velut si is cui debet in 
huius ipsius peculw sr't 

dilor of yours, and spent the other five in some way or other, 
you ought to be condemned to make good the whole of the first 
five, but as to the other five only so far as the pecuUum goes. 
Hence it appears that if the whole of the ten sestertia have been 
spent upon your business, Titius is entitled to recover them all. 
For although there is but one and the same form of action for 
obtaining the feculium and the amount spent on the business 
of the father or master, yet it has two condemnatims. There- 
fore the Judex before whom the action is tried ought first to 
ascertain whether anything has been spent on the busmess of 
the father or master, and he can only go on to settle the amount 
of the feculium after satisfying himself that nothing, or not the 
whole amount in (luestion, has been spent on the father’s or 
master's business. When, however, the question arises about 
the amount of the feculium, anything which is owed by the son 
or slave to the father or master or to a person in his potestas is 
first deduct^, and the balance alone is reckoned as peculium. 
Still, sometirncs, what a son <w slave owes to a person in the 
fotestas of hb father or roaster is not deducted, fOT instance, 
when he owes it to a person in his 


* is debts owing by# mtvu: doe to the wicarmt, it would, when 

trirntrius to his tmut tvanm sre pnid, hsw been again in the ftnUium 
not reckoned in the caiculatton. If of the trdimiriut, and thus the de- 
the smonitt hid been deducted u dactioo would have been nugatory. 
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74. Ceterom dubium non est, quin is quoqut qui iussu palrii 
dominive contiaxo'i/', cuique insiitoria vd txerdimi formula 
competit, de peculio aut de in rem verso agere possit. sed 
nemo tarn stultus erit, ut qui aliqua illarum actionum sine dubio 
solidum consequi possit, in difiicultatem se deduat probandi' 
in rem patris dominive versum esse, vel habere Jilium servumve 
peculium, et tantum habere, ut solidum sibi solvi possit. Is quoque 
coi tributoria actio competit, de peculio vel de in rem verso 
agere potest: sed huic sane plerumque expedit hac potius 
actione uti quam tributoria. nam in tributoria eius solius peculii 
ratio habetur quod in his mercibus erit quibus negotiator filius 
servusve, quodc^t inde receptum erit, at in actione peculii, 
totius : et potest quisque tertia forte aut quarta vel etiam minore 
parte peculii negotiari, iiuximara vero jxirtem in praediis vel in 
a/iir rebus habere ; lo«:,’r vaa^is si potest adprobari id quod de- 
totum in rem patris dominive versum esse, ad hanc actio- 


74. Now there is no doubt that he who has entered into 
a contract (with a son or slave) at the bidding of the father 
or master, and who can avail himself of an institorian or 
exercitorian formula, may also bring the action styled de peculio 
aut de in rem verso. But no one who could recover the 
whole amount by one of the first-named actions, would be 
so foolish as to involve himself in the difficult task of proving 
that expenditure had been made on the business of the father 
or master, or that the son or slave had a peculium, and that 
so great that he couhl be paid his debt in full from it 
Again, he for whom an actio tributoria lies, can also proceed 
by the actio de peculio vd de in rem verso: but for this man 
obviously it is generally better to resort to the latter rather than 
to the tributorian action. For in the tributorian action so 
much only of the peculium is taken into consideration as is 
comprised in the stock-in-trade wherewith the son or 
slave is trafficking, or has been taken therefrom as profit, 
but in the actio peculii the whole is considered; and it 
is possible for a man to traffic with a third, or fourth, 
or even a smaller part of his peculium, and to have the larger 
part invested in land or other property. Still more clearly 
ought the creditor to have recourse to this action if it an 
be proved that what is owed was altogethtt spent on the 
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nem transire debet nam, ut supra diximus, eadem formula et 
de peculio et de in rera verso agitur. 

75. Ex malcficiis filiorum familias servorumve, veluti si 
furtum fecerint aut iniuriam commiserint, noxales actiones 
proditae sunt uti liceret patri dominove aut litis aestimationem 
sufferre aut noxa/r deder^ : cnJ enim ini^wim nequitiam eorum 
ultraipsorum cori)ora parentibus dominisvedamnosamesse. (76.) 
Constitutae sunt autem noxales actiones aut legibus aut edicto. 
legibus, velut furti lege xii tabularum, damni iniuriae [velut] 
lege Aquilia. edicto Praetoris, velut iniuriarura et vi bonorum 
raptorum. {77.) Omnes autem noxales actiones capita se- 
(juuntur. nam si filius tuus servusve noxam coramiserit, quam- 
diu in tua |)olestate est, tecum est actio ; si in alterius potes- 
tatem penunerit, cum illo incipit actio esse; si sui iuris coeperit 

business of the father or master. For, as we said above', 
the same formula deals both with the pcculium and with outlays 
for the father’s or master’s profit. 

75. For the wrongful acts of sons under fotestas or of 
slaves, such as furtum or injuria, noxal actions have been 
provided, with the view of allowing the father or master 
either to p.ay the value of the damage done or to give up 
(the offender) as a mxa*: for it would be inequitable that 
the offence of such persons should inflict damage on their 
parents or masters beyond the value of their persons. 76. 
Now noxal actions have l>een established either by le^es or 
by the edict. I!y leges, as the action for theft under a law 
of the Twelve Tables’, or that for wrongful damage under 
the Lex A(iuilia’: by the edict of the Praetor, as the ac- 
tions for injury and for goods taken by force. 77. Again, 
all noxal actions follow the persons (of the delinquents)*. 
For if your son or slave have committed a noxal act, so 
long as he is in your fotaias the action lies against you: 


i IV. 73 - 

• ** Noxa est corpus quod no* 
Cttitf ki csl servui, noxia ipsum 
makficium,” inst, iv. 8. i. Sec 
sub verb, niixm. The tenui* 
of Justinian docs not accoi^ 
with that of Gaius, who in §§ 77 and 
79 below uses iriuu where accord* 


ing to Justinian's rule we should 
have had ntKxm. 

• Tab. XII. 1 . 1, where the word 
Hoxkt is used in the sense a&xed to 
it by Justinian. 

• 111. ato. 

• D. 4. 43. 
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esse, directa actio cum ipso est, et noxae deditio extinguitur. 
ex diverso quoque directa actio noxalis esse incipit: nam si 
{Miter familias noxam commiserit, et hie se in adrogationcm tibi 
dederit aut servus tuus esse coeperit, ^uod quibusdam casibus 
accidere primo commentario tradidimus, incijiit tecum noxalis 
actio esse quae ante directa fuit (78.) Sed si filius {)atri aut 
servus domino noxam commiserit, nulla actio nascitur ; nulla 
enim omnino inter me et eum qui m potestate mea est obli- 
gatio nascitur. ideoque et si in alienam potestatem {)ervenerit 
aut sui iuris esse coeperit, neque cum ipso, ncque cum eo cuius 
nunc in potestate est agi potest unde quaeritur, si alienus 
servus filiusve noxam commiserit mihi, et is {jostea in mea 
esse coeperit |)Otestate, utrum intercidat actio, an quiescat 
nostri praeceptores intercidere putant, (juia in eum casum de- 
ducta sit in quo actio consistere non i)Otuerit, ideo<iue licet 


but if he pass into the poteslas of another, the action forth- 
with lies against that other; if he become sui juris, there is a 
direct action against himself, and the possibility of giving him 
up as a noxa is at an end. Conversely, a direct a(.tion may 
become a noxal one : for if a paterfamilias have committed 
a noxal act, and then have arrogate(i‘ himself to you, or be- 
come your slave, which we have shown in our first commentary 
may hapjien in certain cases*, then the action which {ire- 
viously was directly against the oflender begins to be a noxal 
action against you. 78. Itut if a son have committed a 
noxal act against his father, or a slave against his master, no 
action arises ; for there an be no obligation at all between 
me and a person in my fotestas. And so, though he may 
have passed into the fotestas of another, or have become 
sui juris, there an be no action either against him or against 
the person in whose potestas he now is. Hence this question 
has been raised, whether in the event of an injury lM:ing 
committed against me by a slave or son of another person, 
who subsequently passes into my potestas, the right of action 
is altogether lost, or is only in alieyance. The authorities 
of our school think that it is lost, beause the matter has 
been brought into a state in which there annot possibly 


*• 99 - 


1 


•i, 16a 



Noxae DedUio. 


exierit de mea potestate, agere me non posse, diversae scholae 
auctorcs, quamdiu in mea potestate sit, quiescere actionem 
putant, cum ipse mecum agere non possum ; cum vero exierit 
de mea potestate, tunc earn resuscitari. {79.) Cum autem filius 
familias ex noxali causa mancipio datur, diversae scholae auc- 
tores putant ter eum mancipio dari debere, quia lege xii tabu- 
larum cautum sit, tu alitcr filius de potestate patris exeat, quam 
si ter furrit mancipatus : Sabinas et Cassius ceterique nostrae 
scholae auctores sufficere unam mancipationem ; crediderunt 
enim tres lege xii tabularum ad voluntarias mancipationes per- 
tinere. 

80. Haec ita de his pcrsonis quae in potestate sunt, sive ex 
contractu sive ex waleficio carum mtrmriys. esset. quod vero 
ad as personas quae in manu mancipiove sunt, da ius dicitur, 
ut cum cx contnetM. earum ageretur, nisi ab eo cuius iuri sub- 
iectae sin/ /n ro/u/um defendantur, bona quae carum 


be an action, and that therefore I cannot sue, although the 
wrongdoer have passed subsequently from under my potestas. 
The authorities of the other school think that the right of 
action is in abeyance so long as he is in my potestas, since I 
cannot bring an action against myself ; but that when the person 
has passed out of my potestas, then it is revived. 79. Again, 
when a son under potestas is given in mancipium for a noxal 
cause, the authorities of the opposite school hold that he 
ought to be given in mancipium thrice', because by a law 
of the Twelve Tables it has been provided that unless a son 
l)C thrice mancipated he cannot escape from the potestas of 
his father' ; but Sabinus and Cassius and the other authorities 
of our school hold that one mancipation is sufficient ; for in 
their opinion the three sales specified by the law of the 
Twelve Tables refer to voluntary mancijiations. 

80. So much for those persons who are under potestas, 
when an action arises in consequence either of their contract 
or their delict but so far as those who are in manus or 
mancipium are concerned the law is thus stated ; if an action 
be brought on their contract, unless they be defended to the 
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foxttU^ si eius iur/ subiectae non essent, vmml sed cum 
rescissa capitis diminutione imperio continenti iud/cw [desuni 

^4 lift]. (8i.) — ({mm(\uam diximus pemiimxa fuisse 

ei mortuos homines dedere, tamen et si quis e\xm dederit qui 
fato suo vita excesserit, aeque libera/i/r. 

82. Nunc admonendi sumus agere posse quemlibet aut suo no- 
mine aut alieno. alieno, veluti cognitorio, procuratio, tutorio, 
curatorio : cum olim, (\uo tempore erani /<5is action/'^, in usu 
fuisset altenW nomine agere non licere, nisi pro popu/<? ei liber- 
tatis causa. (83.) Cognitor autem certis verb/> in litem cornsn 
adversario substituitur. nam actor ita cognitorem dat: quod 

full amount by him to whose authority they are subject, all 
the property which would have been theirs, if they had not 
been subject to such authority, must be sold. But when the 
capitis diminutio is treated as non-existent* in an action based 

on the 81. ...although, 

as we have said, it was never permitted to a defendant to 
surrender dead slaves (instead of paying the damage they had 
done) ; yet if a man give up a slave who has died a natural 
death he is free from liability, as in the other case. 

82. We must next be reminded that a man can bring an 
action either in his own name or in the name of another : he 
brings one in the name of another, when, for instance, he 
sues as a cognitor^ procurator^ tutor ^ or curator: although 
formerly, when the legis actiones were in use, it was not 
allowable for a man to sue in the name of another, save in 
the case of a popular action* or in defence of freedom*. 83. 
A cogfiitor^ then is substituted (for a principal) in a set form 
of words, in order to carry on a suit, and in the opponent’s 


^ in, 84, IV. 38. 

* IV. 103—109. 

* These actions arc treated of in 

D. 47* 

* That is, as assertor Ukrtalu ; 
see IV. 14, and note thereon. 

* The institution of co^ntms was 
precedent in point of time to that 
of ffrocurai^ra^ and naturally so, 
because the invasion of the princi* 
pie that one person could not re- 
present another was much leis bare- 


faced in the one case than in the 
other. Cicero mentions the co^i* 
tor in the Oral, pro Rose. Cm, 
c, 18. Festus, tub verb,^ gives the 
same definition as in our text ; 
** editor est qui litem ultcrius 
suscipit coram co cui datus est. Fro* 
curator autem alnentis nomine actor 
fit.” A cognitor was always ap- 
pointed to conduct a suit, a procu- 
rator frequently for other business : 
Paul S. R. 1 . 1 . 1. 



joo Form of appointing a Cognitor or Procurator. 


EGO A T£ verbi gratia fbndum peto, in eam rem lucium TmuM 
T/Bi COGNITOREM DO \ zAvexmius ita : quandoque tu a me 
FUNDUM PETIS, IN EAM REM PUBLIUM MAEVIUM COGNITOREM DO. 

potest, ut actor ita dicat : quod ego tecum agere volo, in 
eam rem COGNITOREM DO ; adversanws i/a : quandoque tu 
MECUM AGERE SIS, IN EAM SEU COGNITOREM DO. DCC interest, 

praescns an absens cognitor detur : sed si absens datus fiwrit, 
cognitor ita erit, si cognoverit et susc(^'\t officium cognitorir. 
(84.) Procurator vcro «ullis certis verbis in litem substitoMr; 
sed ex solo raandato, et absente et ignorante adversario, con- 
>titiiitur. (juinetiam sunt qui putant vd cum procuratorem videri 
cui non sit mandatum, si modo bona fide accedat nJ negotium 
ct caveat ratain rem dominura habiturum. igitur et s;' non edat 


presence. For the method in which the plaintiff appoints 
one is as follows : “ Inasmuch as I am suing you for an 
estate," to take an example, " I apjwint Lucius 'I’itius to be 
my cognitor against you for that matter;” that in which the 
opposite party does so is : “ Since you are suing me for the 
estate, I appoint Publius Maevius as my cognitor for that 
matter." t)r it may be that the plaintiff uses these words: 
‘‘As I desire to bring an action against you, 1 appoint a 
cognitor for the purpose;” and the defendant these; “Since 
you desire to bring an action against me, I appoint a cognitor 
for the pur])ose." 'I’he presence or absence of the cognitor 
at the time of appointment is not a material point : but if he 
be absent at the time he is appointed, he will become agent 
only on receipt of notice and acceptance of the duty. 84. A 
procurator, on the other hand, is substituted for the pury)Oses 
of the suit without any special form of words : and is appointed 
by simple mandate', and even in the absence or ignorance 
of the opposite party. Nay, there are some who think tltat 
even if there be no mandate given, a person may be con- 
sidered a procurator, provided only he act in the business 
in good faith, and give sureties that what he docs shall be 
ratified by his princijal*. Therefore, even though the pro- 


• III. 155 et seqq. between him end the person he 

* Such » person was called no. represents is of the class styled 

gntor, and the oblqpuion tx (ontnuiM, Sec Apix ( 1 ). 
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mandatum ytocmatot, experiri potest^ quia saepe mandatum in- 
itio litis in obscuro est et postea aput iudicem ostenditur. (85.) 
Tutores autem et curatores quemadmodutn constituantur, primo 
commentano rettulimus. 

86. Qui autem alieno nomine agit, intentionem quidem ex 
persona domini sumit, condemnationem autem in suam perso- 
nam convertit xiam si verbi gratia Lucius Titius pro Publio 
Maevio agat, ita formula concipitur: si paret numf.rium 

NEGIDIUM PUBLIC MAEVIO SESTERTIUM X MIMA DARE OPOR- 
TERE, lUDEX NUMERIUM NEGIDIUM LUCIO TITIO SESTERTIUM X 
MIMA CONDEMNA. SI NON PARET, ABSOLVE, in rem quoque si 
agat, intendit Publii Macvii rem esse ex iure Quiritium, 
et condemnationem in suam iiersonam convertit (87.) Ab 
adversarii quoque parte si interveniat aliquis, cum (juo actio 
constituitur, intenditur dominum dare oportere; condem- 
natio autem in eius jiersonam convertitur (jui iudicium accepit 
sed cum in rem agitur, nihil in intentionc facit eius persona 

airator produce no mandate, he m.iy conduct the action, 
because a mandate is frequently kept back at the commence- 
ment of a suit, and produced afterwards before the judex. 
85. As to the manner of appointing tutors and curators 
we have given information in our first commentary 

86. He who sues in the name of another inserts his prin 
cipal’s name in the intentio, but in the condemuatio inserts his 
own instead. For if, for example, Lucius Titius be acting 
for Publius Maevius, the formula is thus drawn: “Should it 
appear that Numerius Negidius is bound to give 10,000 ses- 
terces to Publius Maevius, do thou, judex, condemn Numerius 
Negidius to pay the 10,000 sesterces to Lucius 'Pitius; should 
it not so appear, acquit him." If again the action be in rem, 
he lavs his intentio that .such and such a thing is the property 
of Publius Maevius ex jure Quritium, and then in the condem- 
natio changes to his own name. 87. If, again, there be on 
the part of the defendant some agent against whom the suit 
is laid, the statement in the intentio is to the effect that “ the 
principal ought to give:” but in the condemnaho the name 
IS clumged to that of him who has undertaken the conduct 
of the case. But when the action is in rem, the name of the 


* L 144 et 
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cum quo agitur, sivc suo nomine sive alieno aliquis iudicio io- 
terveniat : tantum cnim intenditur rem actoris esse. 

88. Videamus nunc quibus ex causis is cum quo agitur vel 
hie qui 3git cogitur satisdare. (89.) Igitur si verbi gratia in 
rem tecum aga«, satis mihi dar# de^es. jurquu« enim visum 
est te /deo quod interea tibi rem, quae an sJ te pertineat 
dubiura est, possidere conceditur, cum satisdatione mihi cavere, 
ut si victus sis, nec rem ipsam restituas nec litis aestimationem 
suferas, sit mihi potestas aut tecum agendi aut cum sponso* 
ribus tuis. (90.) Multoque magis debes satisdare mihi, si 
alieno nomine iudicium acci|)ias. (91.) Ceterum cum in rem 
actio duplex si/ (aut enim per formulam petitoriara agitur aut 
per sponsionem): si quidera per formulam petitoriam agitur, 
ilia stipulatio locum habet quae appellatur iudicatum solvi; 

person against whom the action is brought has no effect on 
the in/en/io, whether such person be defending his own cause 
or acting as agent in a suit belonging to another: for the 
wording of the tn/en/io is simply that “ the thing is the plain- 
tiff’s." 88. Let us now see under what circumstances he 
who is sued or he who sues is under the necessity of finding 
sureties. 89. If then, to take an example, I bring an action 
in rem against you, you must fumi.sh me with sureties. For 
since you .are allowed to have the interim-possession of the thing, 
in respect of which there is a doubt whether the ownership is 
yours or not, it has been considered equitable that you should 
provide me with sureties, so that if you lose the suit and will 
neither deliver up the subject nor submit to the damages 
assessed, I may have the power of proceeding either against 
you or your sureties. 90. And still more ought you to 
furnish me with sureties, if you defend an action in the name 
of another person. 91. Inasmuch, then, as the action in 
rem may be brought in two different forms (for proceedings 
are taken cither by a petitory formula or by a sponsion); 
if the former course be adopted, that particular stipulation 
is employed which has the name iudUaium soki (that the 
award of the judex shall be paid) . but if the latter, that 


* " Tudiatum soki stipulatio trtj dc dolo malo ;* D. 4$. 7. 6. The 
dausaus in unum collatas habet : three objects at which the stifmiatm 
de le judicata, dc re defendeoda, umed were these, fi) to secure pay- 
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si vero per sponsionem, ilia quae appellator pro praede litis 
et vindiciarum. (92.) Fetitoria autem formula haec est qua 
actor intendit rem suam esse. (93.) Per sponsionem vero hoc 
modo agimus. provocamus adversarium tali sponsione: si 

HOMO QUO DE AGITUR EX lURE QUIRITIUM MEUS EST, SESTER- 
Tios XXV NUMMO.y DARE SPONDES? deindc formulam edimus 
qua intendimus sponsionis sumniam nobis dare oportere. qua 
formula ita demum vincimus, si probaverimus rem nostram 
esse. (94.) Non tamen haec summa sponsionis exigitur : nec 
enim poenalii est, sed praeiudicia/is, et propter hoc solum fit, 

stipulation which is called /w praede Htis et vindiciarum'. 
92. A petitory formula is one in which the plaintiff claims 
the thing to be his own. 93. The mode of procedure by 
sponsion is as follows. We challenge our adversary in a 
sponsion running thus: “if the slave who is the subject 
of this action be mine ex jure Quiritium, do you engage to 
give me 25 sesterces?” Then we serve him with a formula, in 
the intentiooi which we a.s.sert that the amount of the sponsion 
is due to us : and under this fonnula we are victorious only 
on our proving that the thing is ours*. 94, The amount 
of this sjionsion is not, however, in any case exacted : for 
it is not penal but praejudicial*, being introduced for the sole 


mcnt of the award of the ju<lex, the 
lUis aatimatw^ in case of 
tution of the subject of the suit, the 
//j: ( 7 ) to secure the attendance of 
the defendant in court ; (3) to pre- 
vent any acts being done by him 
to the detriment of the subject of 
the suit. The plaintiff, if successful, 
could of course sue on his judgment, 
by pignons capidf for instance ; but 
it wzs more convenient to sue his 
opponent on his stipulation; and 
besides, the fact of there being sure- 
ties, multiplied the chances of ob- 
taining adequate compenutiom 

^ Sec IV. 16 and notes thereon : 
also IV. 94 and Cic. m yen. Ii. f. 
c 45 with the commentary of Pseudo 
Asconius on the passage (p. 191 
ed. Orell.). 

’ We tee then that by this device 


the actio in rem directed against 
no one in particular, has been con- 
verted into an adio in personam 
against our op|>onent, Wc sue him 
for the amount of a wager; but 
whether he has won or Tost that 
wager can only l>e decided by the 
court prfmouncing its opinion on 
our claim of ownership. 

* * * Prcufiuiiciumy' says Zimmem, 
*‘in the language of practice, was 
not exactly a preliminary proceed- 
ing, in the same sense as actio prae* 
judUialis^ Irtita decision which might 
sooner or bter be appealed to as a 
precedent’* (Zimmera, traduit par 
ktienne, Traiii da actum ^ pp. 195, 
296.) 

There is some difficulty at first 
sight in comprehending how his 
victory in the sponskm benefited 


304 Stipulaiio pro Pracde Litis et Vindiciarum. 

ut per earn de re iudicetur. unde etiam is cum (\uo zgdur non 
rtst\pu\t>iur ; iAa> autem appellata est pro praede litis vindi- 
ciarum stipulatio, f«ia in locum praedium successit; quiz olim, 
cum lege agebatur, pro lite et v/«diciis, id est pro re et fruc- 
tibus, a possessors petitori dabantur praedes. (95.) Ceterum 
si aput centumviros agitur, summam sponsionis non per formu* 
lam petimus, sed per legis actionem : sacramento enim Kum 
provocamus; eaque sponsio sestertiorum cxxv nummorum fit, 

ss/bVst propter legem . (96.) Ipse autem qui in rem 

agit, si suo nomine agit, satis non dat. (97.) ac nec si per 

pur|)ose of obtaining a decision on the main issue by its 
means. Hence it is that the defendant does not enter into 
a restipulation. This stipulation again is called pro praede 
litis et vindieiarum, because it was substituted for the praedes 
who in olden times, when the proceedings were by k^s actio, 
used to be assigned by the interim-possessor to the plaintiff, 
for the assuring of the lis et vindiciae, i. e. the thing itself and 
the profits thereof. 95. 15 ut when the action is tried before 
the eetUumviri* we do not sue for the amount of the sponsion 
by a formula, but by a k^s actio; for we challenge the de- 
fendant by the sacramental wager; and the s])onsion arising 
out of it is to the amount of 1 25 sesterces, according to the Lex 

96. In the case of an actio in rem the plaintiff, if 

suing in his own name, does not furnish sureties. 97. Nay, 


the plaintiff. He had certainly 
gained liis wngcr, but the real 
object of llit* .siui was not the win- 
ning of a tnrte such as 15 sesterces, 
but the securing of n transfer to 
him by his adversary of the lands 
in debate. He could not pro- 
ceed on his judgment, for an adh 
/ttdttati was not intended to transfer 
possmion, and this was what his 
opponent now wrongfully withheld 
from him. Besides, although it had 
been decided that the field was his, 
the veniict he had obtained was one 
for 35 sesterce^ ami for this alone 
could he have brought an adw judi* 
1^1, if such action had been allowed 
him at all; but we know that it was 
refused him, for says 


Gaius : “ nec enim poenalisestsum- 
ma sed praejudicialis.” How then 
did he procec<l? On tlie stipula- 
tion *‘pro praede litLs et vindicia- 
rum,” for therein his adversary had 
Iwund himself by a verbal contract 
to let the lands, or their value, 
follow the judgment as to the wager. 
If then the lands were not delivered, 
he had a ]>ersona] action on this 
stipulation, and could in lieu of the 
lands, get their value, or possibly 
more than their value, as the amount 
secured would no doubt be such as 
to make it worth the dtfci;dant’s 
while to give the lauds rather than 
forfeit his bond. 

* See note on iv. 16. 

• IV. 31. 
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cognitorem quiciem agatwr, ulla satisilatio vcl ab ipso vel a 
domino dcsideratur, cum enim certis et quasi sollemnibus 
verbis in tocum domini substiluatur cognitor, meriio domini 
loco habetur. (98.) Procurator vero si siilisdarc iubetur 
ratim rem dominum habituruni : pcriculum mim ne iloniin 
domin//s dc eadeni re t'xj)eriatur. ([uod i)cri(ulum mm intcr- 
venit, si per cognitorem ar tuni fult; (juia de //na re quis(|nc 
j)er cognitorem egerit, dc ea non magis rimiilius adio- 
nem hal)et quam si ipse egerit. (99.) Tiilorcs ct cur.itores eo 
modo ([uo et procunr/em satisdnre debere ^'e^l)a edicti fac iunL 
set! aliquando illis satisdatio remitlitur. (100.) Haor ita si in 
rem ngatur: si vero in perbon.nn, ab adorls (|uidem parte 
([uando satisdari tlcbeal (jUacrenlcs, cadem repelcinus <)uae 
(iixiimis in a( lione (jua in rein agitur. ( 101.) ab cius \cro |)arte 
cum quo agitur, si ([uidem alicno noimnc aiiquis iiiterveniat, 


even though a suit l>c brought l)y means (..f a cgv/.’Av; no 
sureties are required either from him or his |riinipil. h'or 
since the iO;;rniim is put into the phu e of the print ipal in 
words of a formal and almost solemn cliaraitet' he is fairly 
regarded as occupying tiie position of the prim ipal, 98. 
Hence when a proiufiitor bnngs an action, he is oidereil to 
furnish sureties that Ins prim :pal will ratify his prof ('( ilings : 
for there is the risk that the pneipal may again sue for the 
same thlng^ P»iit when the proceedings are (omhuted by 
means of a cv^mifor tlo' risk does not exist, becau've when 
a man sues by such an agent, he no more has a scccjnd acMon 
than he would liave if he himself sued. 99. Ac< ording to 
the letter of the edict tutors and curators ought to furnish 
sureties in the same manner proiunUors must ; but from this 
necessity of finding sureties they are sometimes exeibed. 100. 
The above are the rules when the ac tion is /// rm, but if it l)e in 
per mam ^ what we have already stated with referenre to the 
action in rem will be our answer to those who w'ant to know 
when sureties ought to be furnished on the [>art of the j ! jn- 
tiff. 101. .'\s to the case of a delendant, — when a man 
defends in another’s name, sureties must always be furooLed, 


^ IV. 83. ^ c m at sf>mc Icnglii in pro Quimt, 

* CiuTo iFi^ais the sul>jcc: of c. 7, 8. 
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omnimodo satisclan debet, quia nemo alienae rei sine satisda- 
tione defensor idoneus intelligitur. sed si quidem cum a^ii- 
tore agatur, dominus satisdare iubetur; si vero cum procuratore, 
ipse procurator, idem et de lutore et de curatore iuris est 
(i02.) Quod si proprio nomine aliquis iudicium mipxdJ in 
personam, certis cx causis satisdari solet, quaj ipse Praetor 
signifuat <iiiarum satisdationum duplex causa esL nam aut 
propter genus actionis satisdatur, aut pro//^r persona;;?, quia 
susperta sit. propter genus actionis, velut iudicati de})ensive, 
aut cum de moribus mulieris agetur: ]>ro[)tcr personam, velut 
si cum eo agitur (jui decoxcrit, cuiusve bona a creditoribus 
possessa ])roscri|)tave sunt, sive cum eo heredc agatur (juem 
]Vaetor siispcctum aestimaverit. 

103. Omnia autem indicia aut legitimo iure consistunt aut 


because no one is ('onsidered ( ompetent to take up another’s 
(ase unless there be sureties* : but the furnishing thereof will 
be laid on the princi])al, when the proceedings are against 
a whilst if they be against a prontraior, the pro- 

curator himself must ])ro\ide them, d’he latter is also the 
rule applying to a tutor or curator. 102. On the other 
hand, if a man Ire defendant on his own ac count in an action 
in persoham, he has to give sureties in ceitain cases wherein 
the Praetor has so direded. For siuh furnishing of sureties 
there are two reasons, as they arc provided either on account 
of the nature of the action, or on account of the untrustworthy 
charai.ter of the ])erson. (hi account of the nature of the 
action, m siu h actions as those on a judgment or for money 
laid down by a sponsor* or that aV monlfus mulieris^: on 
account of the person when the action is against one who 
has squandered Ins proiierty, or one who^e goods have been 
taken po>se>sion of or advertised for sale by his creditors, 
or when the action is brought against an heir whose conduct 
the Praetor considers suspiclous^ 

103. All adions before juJices are either founded on die 
slaiiue law or based 011 the imperium of the Practor^ 104. 


* 1). i, 3. 46. 3. 1 ). 3. 3. 53, 1 ), 
4^ 7. 10. 

* IV. 35 , 

* Set Ulpkm, xu n, 13. 


* V\i\ Quinri. c 8. D. 42. 5. 
31 , I 4^* 5* .^3* l* 

* 111. 180, 181. 
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imperio continmtur. (104.) Legilima sunt iudicia ([uac in 
urbe Roma vel intra primum urbis Roraac miliarium inter 
omnes cives Romanos sub uno iiulice accipiuntur: caque e 
lege lulia iudiciarii, nisi in anno et sex mensibus iiidioata 
fucrint, cxpiranl. et hoc est (piod vulgo dicitur, e lege lulia 
litem anno ct sex mensibus mori. (105.) Imperio vero con- 
tinentur recuperatoria cl (juae sub uno iudice accipiuntur inter- 
venientc peregrin! persona iudicis aut litigntoris. in ciu/cw 
causa sunt (luaecumtiue extra primum urbis Romae miliarium 
Urn inter ( ives Roman<»r cpiain inter peregrinos accipiuntur, 
ideo auteiTi imperio contineri iudicia dicuntur, tjuia tamdiu 
valent, quamdiu is qui ea piaecepit imi)criiim habebit. (106.) 

Of the lonner kind are those \vhi< h are heard before a single 
jUihw in the ( uy c>f Rome or within the first milestone from 
the city of Koine, wherein all the parties are Roman lilizons: 
and tliese, n((ording to the provisions of the Rex Julia jiidi- 
ciariah expire unless a decision be pronoum ed upon them 
within a year and six months. 'I’his :s what is meant by the 
common saying that a suit dies in a \ear and six months 
by the Rex julia ludiuaria*. lo^. In the other ( lass arc ( om- 

*1' ^ 

prised actions before /ovz/ccrz/ena and those wlmh arc heard 
before a single ///i/ov, when a foreigner is (omerned eitluras 
or liiigant. In the same category are all a( tions heard 
beyond the first milestone from the « ity of Rome, wh'-lher the 
jiarties in them be ciii/ens or foreigners, d'hese at lions are 
said to be “ liasetl on tlie impnium," betausc they are effectual 
onlv during smh time tl:e Praetor wiio granted them 
remains in oftke (reuins In*' impmum). io6. If then tlie 


* Temp. 

* 1>. j^(), 7. I' fom ihe 

}g It will l>e Keen that the 

:m aiism t'/ dir, tf doU' 
wilfuii), wa^ someUnit^ cquixaisiu 
ti) fraud or </(*/«;, D. 4. j. |N. 4 
I). 42. 8. x I. 

were at 

their original maitmion. 

m from two natson^* at van; 
aji to right <n qucoion, t t act 
as urnpiic^ and arrange tin- dnpu'e 
amiuhiv. Hence the name 

appLcd to j>crsoib who 


had a func'i'ai analogous lotloil (tf a 

In a<'c«ir«l:uia' witii tlic 
notion (,i ilicir 
en by diflt reiU partie^., tlicy 
wouhi in all uh‘s Ih.* more than 
in nundttr; .ind sf> the name canjc 
to U- applied others who sal Uwo 
or more together) to dexide cases 
conneetdi wnib the jta cu'H 

when lK>ih parties were Konjan citi- 
/oils. See aW notc^ on i. 10, iv. 


20 “ 



3 o 8 Exctpiiones ret judicatae et in judicium dcductae. 

Et siquidem imperio continenti iudicio actum fuerit, sive in 
rem sive in personam, sive ea formula i\uat in factum concepta 
est sive ea quae in ius habet intentionem, postea nihilominus 
ipso iurc de eadem re agi potest, et ideo necessaria est ex- 
ccptio rei iudicatae vel in iudicium deductae. (107.) at vero 
si legitimo iudicio in personam actum sit ea formula quae iuris 
civilis habet intentionem, postea ipso iure de eadem re agi non 
potest, et ol) id cxccptio sujiervacua est. si vero vel in rem vel 
in fadum a('tum fuerit, ipso iure nihilominus postea agi potest, 
et ol) id cxccptio necessaria est rei iudicatae vel in iudicium 
dcductne. (loS.) Alia causa fuit olim Icgis actionum. nam 
qua de re actum semel erat, de ea postea ij)SO iure agi non 

action resorted to be one “based on the \\hetlier 
it be in rem or in personam, and whether it have a formula 
the intentio whereof is in facium or one whereof the intentio 
is in jus\ another action may nevertheless according to the 
letter of the law be brought afterwards upon the same hicts. 
And therefore tliere is need of the exeep/io rei judieaiae or the 
in judicium deductae*. 107. lUit if proceedings in 
1))’ action based on statute law l)e taken under a 
h)rmula which has a ci\il law intentio^ by tlie letter of the 
law there cannot be a second action on the same facts, and 
therefore the e\eepfio is superlluous. Hut if the action be 
in rem, or be a i)ersonal action in factum, another action may 
nevertheless according to the letter of the iaw'^ be afterwards 
brought upon the same facts, and therefore tlic cxccptio rei 
judicatae or that in judicium deductae is necessary. 108. In 

olden times the case tvas dilTerenl with the act tones ^ 

for when once an adion had been tried about any matter, 
there could not according to the letter of the law be another 
action on the same facts : and there was not any employment 


' IV, 45. * 111. |Sj. 

* An oMigation is ui Ik- de* 
stroyol in two oaves; hrsilv 

when there hid iilrcndy Ihx-ii a judg- 
ment in ft hxUtmttm jkiLium, la 
which cftvcs the Praetor will grant 
fomuila for a Mxond action ; and 
i \$ the dealt with here : sc* 
ly, when theie had been no ac* 
twn, Ul a jwymeut red or fiauious» 


or had taken 

place. A fornuila would then he 
granted, and the plaiiuuT would not 
auply for the iiucrtion of .in 
pleading, as it were, a general is>uc, 
and establiviung his deknee iu /wi/- 
ru^ by pri>of of the {>aymciU : thi^ 
latter Oise is however foreign to the 
topic Gains Is here di^cusdig. Sec 
Tb^um, \ L p. 



Pctfdml and annual actions. 


poterat : nec omnino ita, ut nunc, usus erat illis teniporibus 
excei)tionum. (109.) Ccterum potest ex lege qimlem esse 
iudicium, sed legitiinutn non esse; et contra ex lege non esse, 
sed legitimiim esse, nam si verb! gratia ex lege A(niilia vel 
Ouinia vel Furia in provinriis agatur, imperio contincbitur 
iudicium : idenKiue iuris est et si Komae aput recupcratores 
aganius, vel aput unum iutliccm intervcniente percgrini per- 
sona. et ex diverso si ex ea causa, ex qua nobis edicto 
Praetoris datiir actio, Komae sub uno iudic'e inter omnes cives 
Romanes aixipiatur iudicium, legitimiim est. 

no. Olio loco admonendi xz/mus, eas (juidem actioncs (]uae 
ex lege senatusvc ( onsultis proficiscuntur, pcrpeluo solere Prae- 
lorem accommodare: eas vero (juae e\ propria ipsius iurisdic- 
tione pendent, jdcrumijue intra annum dare, (n i.) aliijuar.do 


at all of cxc'pfim's as there is tkmv . icq . Further, an 

action may be derived from a lex and vet not be “ statutable,'' 

and, convcrselv. it mav not be derived from a /cv and yet be 

• * » 

“statutable.” For if, to take an example, an act. on b.* 
brought in the prininces under the Fc\ .\quilia‘ or Ovinia' 
or Iniria'^ the action will W one “based upon the /;/.*“ 
and the rule is the same if we bring an aoion at Rome liefore 
rea(pcrafores\ or before one juJex when there is a foreigner 
connected with the suit'. So, conversely, if in a case where 
an adion is granted under the ]*raetor’s edict the trial be 
at Rome before a single juJex and all the parties lie Roman 
citi/.ens, the adion is ** statutable.” 

110. At this i)oint we must be remindeil that the PractoP.s 
practice is to grant at any time^ those actions which arise 
from a lex or from scndtuKonsulla^ but in general to grant 
those which spring from his own speOal jurisdiction only 
within one year. in. Sometimes, how'cvcr, the IVactor in 


* in. 110. 

* Nothing is known alxjut this 
law. 

* The I^x furia di‘ ^ponsu ; ff«r 
this kx h stated in lU. i Ji to be aji- 
phca))lc to Italy only as a matter of 
course, and therefore if carric^l into 
effect in a prosance must liavc licen 
a title in the edict of the praties of 
that province, and so not “statuta- 


ble, but “liaiicd on the intpcriunif 

* Note on IV. 105. 

^ Either os judtx or litigant ; see 
IV. 105. 

• The Praetor granted thci»c ac- 
tions any length of time after the 
pound of action arose: the others 
he only allowed to be brought if the 
formula were applied for within one 
year. It is very likely tliat the rule 



310 


Actions which lie for or against an heir. 


tamen ipse quoqne Praetor in actionihus imitat/zr ius legitimum : 
quales sunt cae quas Praetor honorum pos$c^%ox'!im ceterisque 
qui heredis loco sunt accommodai. furii quoque manifesti actio, 
quamvis cx ipsius Praetoris iurisdiction^/r^ciscatur, perpetuo 
datur ; et mcrito, cum pro capital! poena pecuniaria constituta 
sit. 


in. Non ornnes actiones quae in dX\qum aut ipso iure 
rr>wpetunt aut a Praetore dantur, etiam in heredem acqtie com- 
peiunt out dan solcnt. est enim ceriissima iuris regula, 
cx malefu'i/x j)oenalcs actiones in heredem nec co///petere nec 
J^raeform dari\ velut fiirti, vi l)onorum raptorum, iniuriarum, 
damni iniuriae : scd hcrcdihus actoris huiusmodi actiones com- 
jW///// nec dencgantur, excepta iniuriarum actione, ct si ijua 


his actions imitates the precedent of the statutable actions': 
for instance, in those actions which he grants to honorum 
posscssorcs* and others who occaipy the i)osition of heir. The 
actio furti manifesti^ also, though issuing from the jurisdiction 
of the Praetor himself, is granted at any time ; and very 
properly, since the ]‘raetor’s pecuniar)^ penalty has been 
imposed instead of the capital penalty (of the Twelve d ables). 

112, Not every action which is either maintainable at strict 
law or granted by the Praetor against any one, is e(iiially main- 
tainable or granted against his heir. For there is a firmly-estab- 
lished rule of law that penal actions on delicts do not lie against 
the heir (of the offender), nor will the Praetor grant them, for 
instance tlie actions furti, vi honorum raptorum, injuriarum. 
damni injuriac* : but actions of this kind lie for the heir (of 
the person aggrieved) and are not refused to him, except the 
action injuriarunp and any other action that may resemble 


originally was tliat they could only 
W applitnl for whiKi life same Prae- 
tor was in office wlu»se year had wit- 
nesscil the oflenct, but sub>e<|uently 
the spec of time was a definite one, 
mi irm[)tctivc of the j)cssiblc re- 
tirement v>f one Praetor and succes- 
sion of amuher. After the time of 
Tlieodoiius perpifuMm came to have 
a restricted meamng, and a ferpetm 
"" wai one which could be brought 


within 30, or in some cases 40 yean, 
and no action thenceforward was 
actually ** i)er|>etual.'’ 

* Sc. Grants them p<rpduo, 

* 111 . 33, IV. 34. 

* in. 189. 

^ ui. 183—333. 

* The reason for this is that the 
Oftio injurmnim was regarded by 
the Roman law as a purely personal 
remedy ; “the heir had suilcrcd 


Omnia jniicia esse absehiima. 
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alia similis //rveniatur actio, (113.) Aliquando tamen ciiam ex 
contractu actio neque heredi neque in heredem cowpetit. nam 
adstipulatoris heres non habet actionem, ei sponsoris et fide 
promissoris heres non tenetur. 

1 14. Superest ut d/spiciamiis, si ante rem iudicatam is cum 
quo agitur post acceptum indicium satisfaciat actori, (|uid 
officio iudicis conveniat: utrum absolvere, an ideo ])otius 
(iamnare, quia iudicii accipiendi tempore in ea causa fiiit, ut 
damnari debeat, nostri praeccptores absolvere cum dcbere 
existimant: nec interc^’/c cuius generis f//crit iudirium. ct hoc 
est ([uod volgo dicitur Sabino ct Cassio placerc omnia indicia 
esse absolutoria. Dchthifinki iud/rm* a//tc/;/ idem scntiunt 
divcrsac scholac audorcs, (\uod in his (juidcrn iudiciis libeniin es. 


it. 113. Sometimes, however, even an action on a contra^'t 
does not lie for or against the heir of a party: for the h/ir 
of an adstipulator has no action’, and the heir of a sponsor or 
jidepromissor' is not bound. 

1 14. The next point for our consideration is this: sup- 
])osing after the m.atter has been submitted to the ;Wcv, but 
before award the defendant make satisfaction to the plaintiff, 
what is the duty of the judexi Ought he to ac ipiit, or rather 
to condemn him because at the time when the matter came 
before the judex he was in such a plight that he ought to be 
condemned*. Our authorities hold that the judex ought to 
ac(iuit him : and say that the nature of the action* is a matter 
of no importance. And hence comes the common saying, 
that Sabinus and Cassius held that all issues before a judex 
allow of acquittal.” The authorities of the opposite school 
hold the same ojiinion with regard to actions borne 


no wrong,’’ says Ulpian, in D. -(7. 
10. 13. pr, and Paulas, referring 10 
a similar case, says the origirial ac- 
tion is vindictac non pccuniac/* I). 
37.6.1.4. 

Other actions of like kind arc 
those of a paSrmm against a lihertus 
who has sued him without the Prae- 
tor’s leave, D. «. 4. 14 ; those against 
a man who has by violence prevented 


an arrest, I). 1. 7. 5, 4 ; those against 
idumniatmsy D. 3. C. 4, &c. 

^ III. 114. 

* lit. no. 

• !lis ouTT admission, evidenced 
liy his coming to terms, shows that 
he was deserving of condemnation. 

^ Sc. Whether it be iirkii juris 
or ' 




Ex^ptim. 


officium iudicis* tantumdem eiiam de in rem actionibus putant 

\desunt 1 7 

115. Scqiiitur ut de exceptionibus dispiciamus. (116.) 
Co^//paratac sunt autcin exccptiones defendendorum eorum 
gratia cum qiiibus agitur: sae])e enim accidit, u/ quis iure 
civlli tcncatur, scd ini(iuiim sit cum iudicio condemnari. velut 
si stipulalus sim a te peciiniam tamqiiam credendi causa 
nunieraturus nec niimerav'crim. nam earn pecuniam a te petl 
posse cerium cst; dare enim te oportet, cum ex stipulatii 
teneris : sed (piia ini(]uiini cst te eo nomine condemnari, placet 
[kt exceplionem doli mail te defendi deberc. item si pactus 


bemuse in those the discretion of the judex is unfettered. 

With regard to adions in rent they thipk that it is so far 

1 1 5. The mwt matter for our consideration is that of ex- 
reptiotis'. 116. Exceptions then arc provided for the pur- 
pose t)f protecting defendants : for it frequently happens that 
a man is liable according to the civil law, and yet it would be 
ineiiuitable that he should be condemned in the suit*: for 
instaiice, if 1 have stiimlaled for money from you on the 
pretence that I am about to pay you money by way of loan, 
and ih.en do not so pay it. In such a case it is clear that 
the money can be sued for from you : for it is your duty 
to ])ay it since you are bound by the stijmlation : but as 
it is ine(iuitable that you should be condemned on account 
thereof, it is held that you must be defended by the cxceptio 
So also if I have made a pact with you not to 


* A (U ft'ivliuit might r^ply to 
the plaintiil s (Icmaml in thrix* liif- 
ferent (i) hy a denial of the 
facts allcgt'd, which iv stylcil by 
later wrueis ///.m Pure 

l»yavscrting facts which 
vlestroyetl the ngtii uf action i/so 
/HfY, although that might originally 
have been Well-fountlcil, such facts 
for instance as |>aymeni real or ficti- 
tiottSs {SiMu or tuyef^tLUu ) ; of such 
repiks the Jmiet as a matter of cour?ie 
lCH>k notice, without any cipress di- 
rection in the fprmitla that he should 
do so: (3) by asserting facts which 
did not destroy the right of action 


jurey but on account of which 
the I’raetor allowed a defence, 
htiiltam ford enm amdomnari ; and 
of these the judc.x could take no no- 
tice, unless the ct)gnizana' of them 
was by the formula expressly given 
to him. Such facts, included in a 
formula by means of a s|)ecial clause, 
were exciptiona. See Mackeldey, 
AViA fur* Rom. § 100 a. p. loh. 
Exceptions then were erjuitalde de- 
fences, creatures of the formulary 
system, and not in existence during 
the period of the acttona* 

• Sec Cic. de /mfii, a. 19, 10, 
deOff* at. 14, u. 



Exceptions. 
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fuero tecum, ne id quod mihi debeas a te petam, nihilominus 
id ipsum a te petere possum dark mihi ordrtkrk, (juia ol)li- 
gatio pacto convento non tollitur: sed placet debcre me 
petentem per exceptionem pact! convent! repelli. (117.) In 
his quoque actionii)us quae non in personam sunt exceptioncs 
locum hal)ent. velut si metu me coegcris aut dolo intluxeris, 
ut /ibi rcm aliquam mancipio dcm; na//; si cam rem a me 
petas, datiir mihi exceptio per qiiam» si metus causa tc fccissc 
vel dolo malo arguero, repellcris. item si Aindum litigiosum 
sciens a non possidente emeris ciumpie a possidente j)etas, 
opponitur tibi exceptio, per (juam omnimodo surnmoveris. 
(118.) Kxccptioncs autem alias in edicto Praetor habet i^ro- 
positas, alias causa cognila aceommodat. (]uac omnes vcl ex 


sue you for that wliich you owe to me, I can nevertheless sue 
for that very thing from you by tlie formula “that you ought 
to give me it,’’ because the obligation is not removed by the 
agreement made between us; but it is held that 1 ought, 
if I sue, to be re[)eiled by the c.xccpiio pacti convcnii\ 117. 
l^xceptions are also resorted to in actions uhich arc not in 
personam^ as for example if \ 011 have (omjielled me by fear, 
or induced me by fraud to give }ou something by mam illa- 
tion ; for if you sue me for that thing, an ex* option is granted 
me, I)y which you will be defeated if I jirove that you acted 
with the intent of causing fear or with fraud. Again, if you 
have with full knowledge purchased from a non possessor an 
estate which is a subject of suit, and seek to get it from the 
possessor, an cxc:c])lion is opposed to you by which you will 
be completely defeated’. n8. Some exceptions are pub- 
lished by the Praetor in his edict, some he grants on cause 
l)eing shown® ; but all of them are founded cither on /</x or 


^ See note on ill, 89. 

* From a passage in the Fraic^nenta 

de Jure Fiscif f 8, it wouM nppear 
that it was a somewhat serious of- 
fence to purchase a res for 

by an edict of Augustus a penalty of 
*0 sestertia was imposed, ksides 
the bargain being declared void. 
Sec on the same subjea I>. 44- < 5 . i 
and 1), ia .v <* 

• Although an exception of this 


latter Kind was founded on a par- 
ticular state of facts for which tnere 
was no nominate exception in the 
etlict, it would l>c if* jus sonccptai 
since it was, if we may coin a term, 
an exceptio tn factum fracscriptis 
icrhis^ and therefore analogous to 
the action of the same name, which 
a» we know was tn imjuiry into the 
/aw appliabk to some admitted set 
of facts* 
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legibus vel ex his quae legis vicem optinent substantiam 
capiunt, vel ex iurisdictione Praetoris proditae sunt 
119. Omnes autem exceptiones in contrarium concipiun* 
tut qu^w adfirmat is cum quo agitur. nam si verbi gratia rews 
dolo rnalo ali(iuid aclorem facere dicat, qui forte pecuniam 
petit quam non nurneravit, sic exceptio concipitur : si in ea re 

NIHIL HOLO MALO ALLI ACHiRII FACTUM SIT NEQUE FIAT, item 

si dicatur contra pactionem pecunia peti, ita concipitur ex- 
ceptio : SI INTER AULUM A(;FRIUM ET NUMERIUM NEGIDIUM 
NON (’ONVKMT NE KA PECUNIA PETERETUR. Ct dcniqUC in 

ceteris causis similiter concipi solet ideo scilicet, quia omn/s 
exceptio oI)i('itur quidem a reo, sed ita formulae inseritur, ut 
condi(‘ionalcm faciat condemnationem, id est ne aliter iude.r 
cum cum (jiio agitur c.ondcmnct, (juam si nihil in ea re qua de 
agitur dolo actoris factum sit; item ne aliter index eum con- 
demnct, (luam si nullum pactum convent///;/ dt non petenda 
pecunia factum erit 


enactments having tlic force of IcgcSy or else are derived from 
his own jurisdi('ti()n. 

119. Now all e\('eptions arc worded in the negative of the 
defendant's aftirmaiion. For if, to take an instance, the de- 
fendant assert that the plaintiff is doing something fraudulently, 
suing, for example, for money which he has never paid over*, 
the exception is worded thus: ‘*if nothing has been done or 
is being done in this matter fraudulently on the part of Aulus 
Agerius." Again if it be alleged that money is sued for 
contrary to agreement, the exception is thus drawn : ‘*if it has 
not been agreed between Aulus Agerius and Numerius Ne- 
gidius that that money shall not be sued for:” and, in a 
word, there is a similar mode of drawing in all other cases. 
The reason of this is, no doubt* because every exception is 
proposed by the ilefendant, but added to the formula in such 
manner as to make the conJemnatio conditional, />. that the 
judex is not to condemn the defendant unless nothing have 
been done fraudulently on the part of the plaintiff in the 
matter in question ; or again that the judex is not to condemn 
him unless no agreement have been made that the money 
should not be sued for. 


^ IV. 116, 
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120* Dicuntur autem exceptiones aut peremptoriae aut 
dilatoriae. (121.) Peremptoriae sunt quae peq)etuo valent, 
nec evitari possunt, velut quod metus causa, aut dolo inalo, 
aut quod contra legem senatusve consult//^ factum est, aut 
quod res iudicata est vel in indicium deducta est, item pacti 
conventi quo pactum est ne omnino pccunia petcretur. (122.) 
Dilatoriae sunt exceptiones quae ad tempus nocent, veluti 
illius pacti conventi quod factum est verbi gratia ne intra 
quinquennium peteretur: finito enim eo tempore non hal)Ct 
locum exceptio. cui similis cxccptio est litis dividuac ct rei 
residuae. nam si quis partem rei petierit et intra eiusdem 
praeturam reliquam j)artem petat, hac exceptione summovetiir, 
quae appellatur litis dividuae. item si is (|ui cum eodem 
plures lites habebat, de quibusdam egerit, de quibusdam dis- 
tulerit, ut ad alios indices ant, si intra eiusdem |)raeluram de 
his quae ita distulerit agat, per hanc exce])ti()nem ()iiae ai)pella- 


120, Exceptions are said to be either ])eremptory or dilatorj'. 
121. Those are peremptory which are available at all 
times, and which cannot be avoided, for example the exception 
metus causA^ or dolo inah\ or that something has been done 
contrary to a lex or seuaius-eonsuHuvu or that the matter has 
been already adjudicated upon, or laid before a judex \ and so 
also that an agreement has been made that the money should 
not be sued for under any circumstances. 122. Dilatory 
exceptions are those which arc good defences for a certain 
time only, as that of an agreement having been made to the 
effect that money .should not be sued for, say, within five 
years ; for on the expiration of that time the exception is no 
longer available. Similar to this is the exception litis dividuae^ 
and that rei residuae. For if a person have brought his action 
for a part of the thing claimed, and then sue for the remainder 
within the time of office of the same Praetor, he is met by the 
exception styled litis dividuae*. And so too, if he who had 
several suits against the same defendant have brought some 
and postponed others, in order that they may go l)cfore other 
judicesy and then pursue those others which he had postponed 
within the time of office of the same Praetor, he is met by the 


^ IV. 106. 


• IV. 56, 


Dilatory exceptions. 


tur rci residuae summovetiir. (123,) Observandum est autem 
ei cui dilatoria obicitur exceptio, ut differat actionem : alioquin 
si obiecta exceptione egerit, rem perdit. nec enim post illud 
tempus (}Uo integra re evitare poterat, adhiic ei potestas agendi 
superest, re in iudicium deducta et per exceptionem perempta. 
(1:4.) Non solum autem c\ tempore, sed eliam ex persona 
dilatoriae exceptiones intelliguntiir, qualcs sunt cognitoriae: 
velut si is (|iii per ethVtiim cognitorem dare non potest per 
cognitorem agal, vel dandi (jiiidem cognitoris ius habeat, sed 
cum (let cui non licet cognituram suscipere. nam si obiciatur 
exceptio cognitoria, si ipse tabs cr/t, ut ei non liceat cognito- 
rem dare, ipse agerc potest : si vero cognitori non liceat cog- 
nituram suscipere, per alium cognitorem aut per semet ipsum 
liberam habet agendi poteslatem, ct potest tarn hoc quam illo 
inodo evitare cxcejjtionem. quod si dissimulaverit c(7m ct per 
cognitorem eger//, rem perdit, (125.) Se</ j)eremi)toria (iiiidcm 

except icm called m 123. He then against whom a 

dilatory ex('eption has been pleaded ought to be careful to i)Ut 
oft* his action : for otherwise, if he go on with his action after 
the exce[)lion has been pleaded, he will lose the cause, tor 
not even after the time when he could have avoided it if no 
prior proceedings had been taken, has he any longer a right of 
a('tion surviving, when the matter has once l)een laid betore a 
judex and overthrown by the exception k 124. FAceptions 
are dilatory not only in relation to time, but also in relation to 
the person; of which latter kind arc cognitory exceptions ; as 
in the case of a person who, though incai)acitaled by the edict 
from nominating a cogniior\ nevertheless employs one to carry 
on an action, or in that of a person who has the right of 
nominating a (opntot\ but nominates one who is unfit for the 
office : for if the (xceptio coptitoria be pleaded, then, supposing 
the principal be disqualified from nominating a eopiitor, he can 
in |>erson vxny on the action ; but if the eoptitorht dist^ualified 
from undertaking the office, the principal has free choice of 
suing either by means of another apiitor or in person ; and 
he can by either of these modes avoid the exception ; but if 
he treat the exception with contempt* and sue by the first cop 


Mv. 131. * IV. 83. ing of dusimuhn^ but that it here 

• This is not the oniiiury mean- bears the sense wc have assigned to 
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exceptione cum xem per errorcm non fuit usus, in integrum 
restitu// 7 /r senwi^x^t exceptionis gratia : dilatoria vero si non 
f\iit uj-ui*, an in integrum restitu^rtur, quaeritur. 

126. Interdum evenit, ut exceptio quae prima facie iusta 
videatur, inique noceat actori. Quod cum accidat, alia ailicc- 
tione opus est adiuvandi actoris gratia : quae adieclio rcplicvalio 
vocatur, (juia per earn replicatur atque resolvitur 7'is exceptio- 
nis. nam si verbi gratia pactus sim tecum, ne pecuniam 
quam mihi debes a te peterem, deinde postea in conlrarium 
pacti sumus, id est ut petere mihi liceat, et si agam tecum, ex- 
cipias tu,ut ita demum mihi condemneris, si non convenerit 
ne earn pecuniam peterem, nocet mihi exceptio ])acti con- 
venti; namque nihilominus hoc veriim manct, cliam si ])Ostea 
in conlrarium jiacti simus. sed ([u/a iniiimim csL me exciudi 
exceptione, replicatio mihi datur ex postenore i)acto hoc modo : 


nitor, he loses his case. 125. When, however, the defendant 
has through some error not availed himself of a ])ereniptory 
exception, he is restored to his former position* for the sake of 
])reserving the excej)lion : but if he ha\’e omitted to use a 
dilatory cxce])lion, it is doubtful whether lie can \k s) re- 
stored. 


126. It sometimes hajipens that an exception, wlmh at first 
sight aj)[)ears just, unfairly prejudu’es the |>laimifi. When this 
occurs, another addition (to the fornnila) is needed to relieve 
the plaintiff, and this i'> (ailed a replication because by means 
of it the effect of the exception is rolled bark .again and untied. 
I'hus, for example, suppo^ng 1 have agreed with you not to 
sue you for money you owe to me, and that aftenvards wc 
make an opposite agreement, i.e. that I may sue you: then 
should I bring my action and you meet me with an exception 
that you ought to be condemned to pay me “ if there has been 
no agreement that I should not sue for the money,’’ this excep- 
tion piuii convenii is to my prejudice; for the agreement is a 
matter of fact, even though wc have since agreed to the 
contrary. But as it would be unjust for me to be kept out of 
my rights by the exception, a replication is allowed me on the 


it is obvious by reference to Theo- rcwauTiyf fo- 

philus U. 1), who Icvidetiily iranv piypapip, 

iatuig iJjji sentence) writes : d i * Sec note on l\. 
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SI NON POSTEA CONVENEKIT UT EAM PECUNIAM PETERE LICERET. 

item si argenlarius pretium rei quae in auctionem venierit 
perse(iuatur, obicitur ei exceptio, ut ita demum emptor dam- 
nctur, si ei res quam emerit tradita tssct: quae est iusta ex- 
ceptio. sed si in auctione praedictum est, ne ante emptori 
traderetur res quam si pretium solvent, replicatione tali argen- 
tarius adiuvatur: aut si praedicttm est ne aliter emptori 

RES TRADEKE'Il'K OTAM SI PRETIUM EMPTOR SOLVERIT. (127.) 

Interdum aiitcm cvcnit, ut riirsus replicatio quae prima facie 
iusta sit, iuiqiic reo noceat. quod cum accidat, adiectione 
opus est adiiivandi rei gratia, quae duplicatio vocatur. (128.) 
Ml si rursus ea prima facie iusta videatur, sed ])ropter aliquam 
cauham iiui|uc actori noceat, rursus m adiectione opus est 
(jua actor adiuvetur, quae dicitur triplicatio. (129.) Quaruin 


ground of the subsequent agreement, thus : “ if it have not 
lieen subse(|iiently agreed that he may sue for the money.” 
Again su|)pose a banker seek to recover the price of a thing 
wliich lias been sold at auction, and the exc eption be raised 
against him, that the purc'haser is to be (ondemned to 
])ay only *Mf the thing which he imrchased ha\e been de- 
livered this is a good e\t'e])tion‘; but if at the auction it has 
been slated at the outset that the thing is not to be delivered 
to the |)ur( baser until he pay the price, the banker is relieved 
by a rei'lication to the following effect: “or if it has been 
announced at the outset that the thing is not to be delivered 


to the purchaser unless the purchaser has paid the jirice.” 
127. Rut sometimes it happens that a replication in its turn, 
which at first sight is a fair one, jiresses unduly on the de- 
fendant: and when tins ocrurs there is need of an addition (to 
the fonmihb for the jiurposc of assisting the defendant ; wdiich 
is called a Jup!u\ith\ 12S. And if again this ajipear at first 
sight fair, but for some reason or other jiress unduly on the 
plaintift', another addition is needed for the relief of the 
plaintifl ; whicli is called a iripHcathK 129, The variety of 
business transacTions has aused the u.se of all these additions 


^ The genera] ntlc U iliat goods the contrar)' valid, as the text 

need not In; paid U>r till delivery k states, 
made, but a s|hx'u 1 agretaucnl to 



Pnuscriptions, 




omnium adiectionum usum interdum etiam ulterius iiuam 
diximus varietas negotiorum introduxit. 

130. Videamus etiam de praescriptionibus quae rcceptae 
sunt pro actore. {13 1.) saepe enim ex una eadenuiue obli- 
gatione alicjuid iam praestari oportet, alicjuid in fiilura prac- 
statione est. velut cum in singulos annos vcl menses certam 
pecuniam stipulati fuerimus : nam finitis (juibustlain annis aut 
mensibus, huius quidem teinporis pecuniam praestari oportet, 
futurorum autem annoriim sane (juiclem obligatio contrada 
intelligitur, praestatio vero adhuc nulla cst. si ergo veliinus 
id (juidem quod praestari oportet petere et in iudiciuin dedii- 
ccre, futuram vero obligationis pracstationem in incerto relin* 
quere, necesse est ut cum luac pracscrii)tionc agamus : ka hks 
AGATUH ci'ius REi OILS FTiT. aliuquin si siuc hac i)raes(Tip- 


to be extended in some cases even beyond what we have 
specified. 

130. Now let us consider the subject of the prarscriptioncs 
whi('h are employed for the benefit of the ])lainliff 131. for 
it often hajjpens that in conse<juem'e of one and the same 
obligation there is something to be paid or done at ome and 
something at a future time. For instance, when we have 
sti])ulated for the payment of a certain sum of money every 
year or every month : for then on the termin.ilion of ea<'h year 
or month, there is a j^resent obligation that the money for that 
period shall be paid, whilst as to the future years an obligation 
is held to be contracted, but as yet there is no necessity for 
payment. If, therefore, we wash to sue for the sum actually 
due and to lay the matter before a jinkx, leaving the future 
discharge of the obligation in um erlainty, w^e must commence 
our action with this jiraescription : “Let that amount which i.s 
already due be the matter of suit.’' Otherwise, if we liave 
proceeded without this praescription, that is, by the formula 


^ autem in quacren^i*).,. 

oratio praescrihcrc primum adn ? (ut 
quibudam m foniiulis, ha /v; 
tur] ut inter quu> dh^eritur c<»nK'- 
nbt, qm I Sit J'i tic quo di^icratur.” 
Cic. a, /;«. IL r. 

In Ik Ora!. I. 37, Cic:ro ridi- 
cules a lawyer w'ho lud claimed tlic 


benefit of a praruriptio for his client, 
lilt* defendant in a still. Citero calls 
it indeed an except h\ but it is cvi* 
dent that he uses the icTm as synon- 
yiuuiis with prtjcsmptu\ for he gives 
the wording “cujus |Krcuniac dies 
a well-known praeicnptivc 

Orui. 
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Praescriptions. 


tionc cgcrimus, ea scilicet formula qua incertum petimus, cuius 
in/^io his verbis concepta est: QUiD(?i//D paket numekwm 

NECIDIUM AULO AGERIO DARE FACKRE OPORTERE, tOtam obli- 


gationcm, id est ctim futuram in hoc indicium dcducxmu^j 
ct quantum vis in oldigditiowc fucrit^ tamen id solum conscquimur^ 
qu&d liiis mU'statac tempore \mmtari oportet^ idtootic \cmovcmur 
posted ai;ere volcntcs, dexw si verb! gratia ex empto agamus, ut 
nob/x fund//r manc ipio cictur, debemus ita pracscnherc \ ea res 
AC.ATUR DK FUN DO MAKciiMyDo : ut postca, si ve//m//s vacuum 
possessionem nobis trad/, de {xd^denda ea vel ex stipulaiu ve/ ex 
emp/i? i\^rre possimus, r\dm si non i);'j^rr//>/mus, totius illius 


iuris obligatio \\\a im'rrta actione ; QuiDguiD on eam rem nu- 


MEKn;M Ni.(;ii)iuM aueo a(;krio dare eacere oporte';', / er 


htis amlestdliowin consumitz/r, ut postca nobis agere \o\cx\tibus 
de vacua possessione tradenda nulla supersit actio. (132.) 
IVacsciv/Z/c/zes autem appclhitas esse ab eo, quod awic formulas 
|jracs(:rib//nt///', plus (luain manifestum est 


through whiv'h we sue f()r an uncertain sum, and the infenfio of 
whi<h runs: ‘‘Whatever it ai)pears that Niimcrius Xegidais 
ought to give or do to Aulus Agerius in ^al('h case we 
luive included in this reference to a fuJ<x the whole obligation, 
ne. e\en the future part of it; and whatever be the amoiiin it 
deals witig we can only obtain that iHirtion which was due at 
the time of the htis eonte.^tniio, and therefore w'e are estopped if 
w’e w ish to bring another action afterwards. Sujipose again, 
as another example, that we bring a suit on a purchase, for 
the purpose of ha\ ing an estate transferred to us by mancipation ; 
\vc ought to prefix this prae.scrijuion : “ Let the question before 
the court be the transfer of the land by mancipation so that if 
we subsc(iuently desire to have the possession vacated and 
transterred to us, wc may be able to sue for delivery either 
upon a stipulation or upon a purchase. For if w^* do not so 
praescribc, the binding force of the w^hole engagement is de- 
stroyed by the htis eontestatio in the uncertain action : “What- 
ever Numerius Negidius ought to gi\e or do to Aulus Agerius;’' 
so that il we siil»sequently desire to bring an action lor the 
vacation and delivery of the possession, no action wall lie for 
us. 132. That praescriptions have their name from the fact 
of llreir being prefixed to formulae is more tiun evident. 
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133. Sed Ais quidem temporibus, sicut supra quoquc wdi- 
cavimuSj omnes praescripliones ab actore proficiscuntur. oliin 
autm quaedam et pro reo opponebantur. qualis ilia enrt |)rae- 
SCriptio: EA res AGATUR: S/ in JSA he PRAEIf/l>U‘IUM hekedi- 
TATi N( 3 N FIAT : q//ae nunc in speciem exceptionis deducta est, 
et locum habet cum petitor hereditatis alio iudicii prac- 
iudicium kercd\tdJl\ faciat, vclut cum res xiqi,»7//£7S pctai ; esset 
enim iniquum prr unius partis petiiionem maiori quaestiotii de 
ipsa hercditatc praeiudicari. quare eiiam his temporibus ei^ unde 

petitut\ except io hanc in rent comparatur (*34-) 

actore autem vel nunc praescriptiones quaedam speciales practer eas 

quas supra enumeravimus adhibenda sunt si do- 

minus senn alicuius ex stipulatione eius a^^ere relit ^ in qua et prae- 
sentes et futurae obligationcs ex pacto insunt^ forte si iia convenis* 

133. At the present day, as we have also stated above*, 
all praescriptions proceed from the plaintiff, but in olden times 
some of them were set up by the defendant. Su( h was the 
praescription which ran thus: ‘‘Let this be the questi(m tried ; 
provided only that there be thereby no jirior decision as to 
the inheritance:” but this is now thrown into the form of 
an exception, and is resorted to when the claimant of an 
inheritance takes in some other way proceedings which af- 
fect the question of inheritance, for instance, when he brings 
a suit for individual portions of it; for it would be unfair* 
to allow the more important question as to the inheritance 
tself to be prejudged by the petitory suit* for a particular 
part thereof. And therefore even now-a-days an exception 
is provided to this end for the benefit of him from whom the 

inheritance is claimed 134* On the jdaintiff’s side, too, 

there are even at the present day several special praescriptions 

employed in addition to those we have named above thus 

when the owner of some slave is desirous of bringing an 
action upon the slave’s stipulation, wherein are contained by 
virtue of an agreement payments both present and future, the 


* nr. 1 to Ucflftcr by various passages in the 

• The whole of the passage in Digest, via. D. 44, 1. ai, U 5, i. 
bmckets is translated from Hefftcr's 54, D. u. i. 40 and D. 45. i. 116. 
conjectural reading, given in the a, 

text above. This has \wa suggested ’ iv. 93. 
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set, ut ex pecunia quae in stipulatum dtducia est menstrua V HS. 
refundereniur : intentioni actoris loco demonstrationis ita praescri- 
bendum est: ea res agatur quod Chrysogonus Lucii Seii serous 
actor de Numerio Nt^idio tricks NS. stipulatus est convenitque 
inter cos, ut ex ea pecunia mmstrua V HS. refimderentur cuius 
rei dies fuit. Deinde /totione formulae dtUrminaiur ij aii 
dar/ oportet ; et sane domino dari oportet quod servus stipu- 
latur. at in pracscriptione de pacto quaeritur quod secundum 
naturalcm significationcm verum esse debet. (135.) Quaer//w- 
que autem diximus de servis, eadem de ceteris quoque personis 
quae nostro iuri subiectae sunt dicta intelligemus. (136.) Item 
aJmonendi sumus, si cum ipso agamus qui incertum pr^^miserit, 


arrangement having been, for cxam])le^ that out of the money 
forming the subject of the stipulation five sestertia should 
be repaid monthly ; a praescription ought to be inserted 
prior to the f)laintiirs inientio and in tlK' place of a demonstra’ 
tio, to this etfecl; “ Let this be the matter of suit, viz. that 
since the plaintiff, Chrysogonus, the slave of imeius Titius, 
stipulated for 300 sestertia to be paid him by Numerius 
Negiilius, and an agreement was entered into between them 
that out of that money five sestertia should be rei)aid monthly, 
which instalment is now due.” Then in the intentio] of the 
formula the person is specified to whom the ])ayment ought to 
be made ; and obviously it is the master to whom the subject 
of the slave’s stipulation ought to be given, lint it is in the 
praescription that the question as to the pad' is raised, which 
pact ought to be truly described* according to its obvious 
sense. 135. All that we have siiid about slaves we shall 
understand to apply also to other persons who are subject 
to our authority. 136, We must also be rentinded that if 
we sue the very person who has promised us a thing of un* 


* Sc. the pet reganiing the 
Woatlily payments. Thus was re- 
giirtlctl aji formni^ an clement of the 
fitipwl'.ition, as It was made at the 
Mcnr lime, f«>r “pacta inamtincnti 
facta stipulationihus iuessc credun- 
tut.’* 1). n, 1 . 40, 

• This is Hcfficr’s explanation of 

lee his note khitm. In 
the pracsoipUon, therefore, what 


really twk place l)etween the stipu- 
lating parties is to In' (!e>crilK‘il, and 
the name o( the slave to l>e given. 
This tran'^actiou having l>ecn exa- 
mmtx! and its real nature established, 
the owner of tlie slave is thereupon 
in a pt>sition to claim the money as 
plainlifT, for as soon as his slave’s 
claim has l>ecn made out, he has the 
benefit of it. 
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ita nobis formulam esse propositam, ut praes(irii)tio inserta sit 
formulae loco demonstrationis, hoc mode; iudex esto. quod 

AULUS AGERIUS DE NUMERIC NEGIDIO INCERT^W STIPULATUS 
EST, MODO CUIUS REI DIES FUIT, QUI/>QUID OH EAM REM NUME- 
RIUM NEGIDIUM AULO AGERIO DARE EACERE OPORTET Ct leli* 

qua, (137.) Si cum sponsore aut fideiussore agatur, praescribi 
solet in persona quidem sponsoris hoc modo ; ea res ACi-rruR. 

QUOD AULUS AGERIUS DE LUCIO TPIVO INUERTUM STIPULATUS 
EST^ QUO NOMINE NUMERIUS NEGIDIUS SPONSOR EST, CUIUS 
REI DIES FUIT; ill persona vcro fidciussoris : ea res agatur. 
QUOD NUMERIUS NEGIDIUS PRO LUCIO TITIO INCEKTUM FIDE 


sua esse lUbSiT, CUIUS RE/ D/E^' FUIT; deiiidc formula subi- 


ritur. 

138, Superest ut de intcrdictis dispiciamiis. (139.) Certis 
igitur ex causis Praetor aut Proconsul jmncipaliter auctorilatera 
suam finiendis controversiis />//rrponit. (juod turn maxime facit, 


certain value, our formula is so set forth that in it a pre- 
S( ri])tion takes the jilai'C of the demon sir ai'w, thus : “ Pet there 
be a judex. Inasmuch as Aulus Ageriiis stipulated for some- 
thing uncertain from Numerius Negidius; whatever in respect 
thereof, but only in respect of that i>art which is already due, 
Numerius Negidius ought to give or do to Aulus Agerius, ike.” 
137. If an action be brought against a sponsor ox Jidej us sor\ 
there is usually in the case of a sponsor a ])raes(:rii)tion in this 
form: “Let this be the subject of the action. Inasmuch as 
Aulus Agerius stipulated for something iint erlain from Lucius 
Titius, in respect whereof Numerius Negidius was sponsor; 
W'hatever amount be now due, ii:c. and in the case of a 
fidejussor: “Let this be the subject of the action. Inasmuch 
as Numerius Negidius k*came fiuicjussor fox Lucius Titius; 
whatever amount be now due, ike.” Then follows the 
formula. 

138. We now have to discuss the subject of interdicts. 
139. In certain cases then the Praetor or Proconsul inter- 
poses his authority at the outset to bring disputes to a con- 
clusion : and this he does more particularly in suits aliout 


II. 115* 
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Interdicts and Decrees. 


cum de possessione aut quasi possessione inter aliquos conten- 
ditur. et in summa aut iubet aliquid fieri, aut fieri prohibet. 
formulae autem verborum et conceptiones quibus in ea re 
utitur interdicta i\tcretave vocantur. (140.) Vocantur autem 
decreta cum fieri ali^/z/id iubet, velut cum praecipit, ut aliquid 
exhibeatur aut restituatur : interdicta vero cum prohibet fieri, 
velut cum praecipit: ne sine vitio possidenti vis fiat, 
neve in loco sacro aliijuid fiat, unde omnia interdicta 
aut restilutoria aut exhibitoria aut prohibitoria vocantur. (141.) 
Ncc tamen cum quid iusserit fieri aut fieri prohibuerit, statim 
peradum est negotium, sed ad iudicem recuperatoresve it;^r, 
et ibi editis formulis quaeritur, an aliquid adversus Praetoris 
cclictum factum sit, vel an factum non sit quod is fieri iusserit 


possession or (]uasi-j)Ossession \ -summarily ordering something 
to be done or forbidding it to be done. The forms of words 
which he employs for this jmrpose we call interdicts or de- 
crees. 140. 'Fhey arc called decrees when he orders some- 
thing to be done, as when he directs that a thing shall be 
produced in court or be delivered up. They are called 
interdicts when he prohibits a thing being done, for instance, 
when he directs “ that no violence be done to one who is in 
possession innocently*, or that something be not done on 
sacreil ground,” Hence all interdicts* are named either resti- 
tutor)s exhibitory, or prohibitory. 14 1. I'he matter is not, 
however, at once concluded when the Praetor has com- 
manded or forbidden the doing of something, but the parties 
go before a judex or before recupcratorcs, and there, upon the 
issuing of formulae, investigation is made whether anything 
has been done contrary to the Praetor's edict* or whether 


' For (luasi possession see Savig- 
ity, On Awssh^h (Perr)'’s transla- 
tion), pp. 130-- 1 34. 

* Stne J7, 

nepii Sa* Savigny, On 

pix 66, 355. 

• Interdict is here used as a gene- 
ml tenn, including decrees aFo, for 
exhilritor)' and a'stituiory orders arc 
plainly of the laucr character. So 
also fustinian san in Im/. iv. 15. 1, 

^ That is to say, agamst the 


turn fierMuum^ or annual edict, pub- 
lished hy every Praetor on com- 
mencing his duties. Therefore no 
one was guilty of acting contrary to 
an interxUcl unless that interdict was 
in accordance with the terms of the 
annual edict, and this is tlic mean- 
ing of D. 50. 17. loa, pr. The inter- 
dict ma issued on an tx part/ state- 
ment, and therefore there was a pos- 
sibiiitv that the Praetor had been 
mislea by false representations as to 
the facts of the case. 
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et modo cum poena agitur, modo sine poena: cum poena, 
velut cum per sponsionem agitur ; sine poena, velut euw arbi- 
ter petitur. et quidem ex prohibitoriis interdictis semper per 
sponsionem agi solet, ex restitutoriis vero vel exhibitoriis modo 
per sponsionem, modo per formulam agitur quae arbitraria 
vocatur. 

142. Principalis igitur divisio in eo est, quod aut prohibi- 
toria sunt interdicta, aut restitutoria, aut exhibitoria. (143.) 
Sequens in eo est divisio, quod vel adipiscendae posscssionis 
causa cowparata sunt, vel retinendae, vel reciperandae. 

144. Adipiscendae jmssessionis causa interdictum accom- 
modatur bonorum possessori, cuius principium est quorum 
BONORUM : eius(|ue vis et potestas haec est, ut (piod quistiue ex 
his bonis quorum possessio alicui data est pro herede aut pro 
possessore [)Ossideret, id ci cui bonorum possessio data est 
rcstituatur. pro herede autem possidcre videturtam is (jui heres 

anything has not been done which he ordered to be done. And 
sometimes a penalty accomjianies the adion, sometimes it 
does not: there is a ]/enalty attached, for insiaiuc, when the 
proceedings are by sponsio; there is no i)enally, for instance, 
when an arbiter^ is demanded. In prohibitory interdicts the 
course of proceeding is always by spotisio, in restilutory or 
exhibitory interdids sometimes by sponsw, sometimes by the 
formula called arbitraria, 

142. Of interdicts then the primary division is that thej^ 
are either prohibitory, restitutory, or exhibitory. 143. There 
is another division based on the fact that they are ])rovided 
either for the purpose of obtaining, retaining, or recovering 
possession. 

144. An interdict for the purpose of obtaining possession, 
the first words of which are “ Qaarum honorump is provided 
for the bonorum possessor*: its force and effect being that 
whatever anyone possesses pro furdt or pro possessors out of 
the goods of which the possession has been given to another, 
is to be delivered up to that person to whom the possession of 
the goods has been given. Now not only the heir, but also 


* Cf. Cic, pro Tull. 53 and • in. 34. The words of the in* 

nian, Inst, iv. 6. 31, with Saudars’s Icrdict arc given in full in D, 43, 1. 
notes upon the passage. 1* pr. 
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Interdicta adipiscendae possessionis^ 


est, quam is qui putat se heredem esse : pro possessore is pos- 
sidet qui sine causa aliquam rem hereditariam vel etiam totam 
hereditatem, sciens ad se non pertinere, possidct. ideo autem 
adipiscendae |)ossessionis vocatiir, quia ei tantum utile est qui 
nunc primum conatur adipisc/ rci possessionem : itaque si quis 
adeptus possessionem amiserit, dcsinit ei id interdictum utile 
esse. (145.) IJonorum qiioi|ue emptori similiter proponitur in- 
terdictum, quod quidam possessorium vocant. (146.) Item ei 
qui publica bona emerit, eiusdem condicionis interdictum pro- 
ponitur, ([uod ai)pellatur sectorium, quod sectores vocantur 
qui publice bona mercantur. (147.) Interdictum quoque quod 
appellatur Salvianum apiscendae possessionis cowparatum est, 


any one who thinks himself heir, is held to possess pro heredc: 
whilst a possessor pro possessore is anyone wdio possesses 
without title any item of the inheritance or the whole in- 
heritance, knowing that he has no claim to it. The interdict 
is styled adptscendae possessionis^ because it is only available 
for a man who is now for the first time endeavouring to obtain 
possession of a thing*; and therefore if after obtaining ])OS- 
session he lose it again, the interdict ceases to be of service 
to him. 145. So too, an interdict is set forth in the edict 
for the benefit of a bononm cmptor\ which some call by the 
name inter dictum possessorium^, 146. So too, an interdict 
of like character is set forth for the benefit of a purchaser of 
public property, to which the name intcrdicium sectorium is 
given, because those who buy pro|)erty sold for the good of 
the state are called sectores*. 147. The interdict also which 
is ailed Salvianum is provided for the purj)ose of obtaining 


' llcncc “ rfi.ntuatur'' a few lines 
above not nieun to restore, but 
lo deliver up, a iciusc in which the 
word has l>cen fre<]ucntly used l>c- 

fcre, in il. a4H--i58, [)assira. 

• in. So, 

• No trace of thU interdict Is lo 
be found in the sources: proliably 
Ixfcause the later ami more general 
Intenlict, Ne vb hat ei ciui in pos* 
scs&iofiem missus ent,” 1). 43. 4, 

(outHl lo l»e a sutheient protec- 
tion for and so 

the Other fell inlodisuw. 


asserts that the old inlenlict, as well 
as that termed stitmunit was framed 
ujxm the interdict quorum bonorum. 

* See IVudo-Asconius on Cic, in 
Vert, 11. I. 53 and ii, 1. 61. Festus 
says: “ Sectores et qui secant dicun- 
tur, ct qui emta sua persequuntur.’’ 
In a Phi!. a6, Cicero calls Antony 
“ Pompeii sector,” and in J 39 of 
the same oration speaks of nnmcy 
** quam pro sectionc debebas.” For 
further information see Ueineccius, 
Rm. p. 
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eoque utitur dominus fundi de rebus coloni quas is pro merce- 
dibus fundi pignori futuras pepigisset. 

148. Retinendae possessionis causa solet inlerdictum reddi, 
cum ab utraque parte de proprietate alicuius rei controversia 
est, et ante quaeritur, uter ex litigatoribus possidere et uter 
petere debeat, cuius rei gratia comparata sunt uri possidktis 
et urkuiH, (149.) Et ([uidem ur/ possidetis interdictum de 
fundi vel aedium possessio//<i’ redditur, utruhi vero de rcrum 
mobilium possessione, (150.) Et si quidem de fundo vel aedi- 
bus inlerdicitur, euin potiorein esse Praetor iubet (]ui eo tem- 
pore (1110 interdictuin redditur nec vi nec clam nec precario 
ab adversario possideat ; si vero de re mobili, tutu eum poti- 
orem esse iubet qiii maiore parte eius anni nec vi nec clam 
nec precario ab adversario possidet : icKiue satis ipsis verbis 


possession, and the owner of land employs it with reference 
to the proiierty of his tenant which the latter has pledged for 
the rent of his farm. 

148, An interdict for the purpose of retaining possession 
is usually granted when two litigants both lay claim to the 
ownership of a partic ular thing, and the first (luestion for 
decision is, which of them ought to be possesscir and which 
plaintiff ; to this end the interdicts uti possidetis and utrubi are 
provided*. 149. 'I'he interdict uti possidetis is granted for 
the possession of land or a house, the interdic t utrubi for the 
possession of moveables. 150. And if the interdict be 
granted for land or a house, the Praetor orders that he is to 
be preferred who at the time of the grant of the interdict 
is in possession, provided it be without violence, c.landestinity, 
or sufferance* on the part of his opponent This is fully 


' A full account of tboc inter- 
dicts is to Ik* found in Savigny’s 
Treatise on Possession ( Perry’s trans- 
lation), Itwk IV. 40, 4I. 

also I). 43 * ^ 7 » 43* 3 *' 

• Precanum is thus dcfinc<i 

Savigny KOn Poss. p. 355). ‘ 
ever permits another to enjoy pro- 
perty {i*e, to enjoy natural ixw«e«- 
won, ) or to enjoy an casement retains 
to himself the right of recalling per- 


mission at will, and the juridicnl re- 
lation arising from the transaction is 
called precarium.^' This name had 
its origin in the fact of tltc permis- 
sion itself Ijcing usually obtained by 
a prayer ; this prayer, however, is 
not essential, and even a tacit per- 
mivsion b sufficient. 

Paulus says ; ** Precario possidere 
vkietur non tantum qoi per epi- 
vel quaettnque alia ratione 
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Interdictum Utrubi 


interdictorum significatur. (151.) At in utrubi interdicto non 
8ol«w Jiia ^///que possessio prodest, sed etiam alteriws quam 
iustum est ei acc^rdere, velut eius cui heres extiterit, eiusque 
a quo eincrit vel ex donatione aut do/'/^ rfatione acceperit 
itaque si nostrae posi’esnoni iuncta alterius iusta possessio ex- 
superat advursarii possessionem, nos eo interdicto vincimus, 
nullam autem propriam possessionem habenti accessio temporis 
nec daiur nec ilari potest ; nam ei quod nullum est nihil acce- 
dere potest, stv/ ci si vitiosam habeat possessionem, id est aut 
vi aut clam aut precario ab adversario adquisitam, non Aatux\ 
mm ei possessio sua nihil prodest. (152.) Annus autem retror- 
sus numeratur. itaque si tu verbi gratia anni mensibus posse- 
deris prioribus v, et ego vii posterioribus, ego potior ero qu<7«- 
Utak mensium possessionis ; ncc tibi in hoc interdicto 

stated in the actual wording of the interdict'. 151. Butin 
the interdict utrubi a person is not only profited by his own 
jK)ssession, but also by that of any other ])erson which law- 
fully accrues to him, for instance by that of one whose heir 
he is, or that of one from whom he has bought the thing or 
received it as a gift or an assignment of dos. If therefore 
the good possession which belonged to another when joined 
to our possession exceed the possession of our opponent, we 
succeed upon this interdict. But no accession of time is 
allowed or can be allowed to a man w'ho has no possession 
of his own ; for to that wdiich is a nullity nothing can be 
added. And further, if he have a uinted possession, i.e. one 
acquired by violence, clandestinity, or sufferance on the part 
of his opponent, no accession is allow'ed : for his own pos- 
session does not count for him. 152, The year is reckoned 
l)ackwards ; therefore if you, for example, have been in pos- 
session for the first five months of the year, and I for the 
last seven, I shall be in the better position by the amount of 
the months of my possession*; nor will it be of service to 


hoc Mb! concedi pasiulavit, sed ct 
b <^ui nullo voluniaiis indicio, jmi- 
tiente tam«j domino possidet.” S. 
R, V, 6. n. Sec also 1 ). 43, 16. 1. 

* The interdict is gi\^ in full in 
0. 41 17- i. 

’ Instead of the words **qaanti- 


tatc. . . . po&scsdo est” Hcffter reads 
‘*quaehbct vero plurium mcmium 
possessionis causa tibi in hoc inter- 




•SIO- 


dicto aequi^uirabit anni 
ntm r. r. a man is understood to 
have had possession for the major 
part of the year, who has had 



Possessio per alium» 




quod prior tua tins an«/ /ossessio est (153.) Possidere autem 
videmur non s^olurn si ip%\ possideamus, sed etiam si nostro 
nomine aliquis in possessionem sit, licet \s nostro iur/ subiec'tus 
non sit, qualis est colonus et inquiliniis. per eos quoque aput 
quos deposuerimus, aut quibus commodaverimiis, aut quibus 
gmJuitdim habitationem rmtituerimus, ipsi possidere videmur. 
et hoc est quod volgo dicitur, retineri possessionem posse per 
quemlibet qui nostro nomine sit in possessione. quinetiam ple- 
rique puta«/ animo rctinm possessionem, quod nostro- 
rum praeceptorum scntcntia est, Diversae autem scholae auctoribus 
contrarium placet^ ut animo solo, (iu^w77.f vol//rriw//x ad rem 
ra'crti^ tamm retinere pos,fm/o//m non videamur. aj)ifk7 vero 

you as regards this interdict, that your possession was earlier 
in the year, 153. We are regarded as possessors not only 
when we possess personally, but also when any other is in 
possession in our name', even though he be not subject to 
our authority, as a tenant of land or of a house. We are also 
considered to possess by means of those with whom we have 
deposited or to whom we have lent anything, or to whom we 
have given a right of habitation gratuitously. And this is the 
meaning of the common saying “that jiossession can be 
retained by means of any one who is in possession in our 
name.” Moreover many lawyers think that possession can be 
retained by mere will, and this is the opinion of our authori- 
ties. The authorities of the other school uphold the opposite 
\iew, that even though we have the wish to return to the 
thing, yet we are not to be regarded as retaining possession 
by mere will*. Now who those ])ersons are by whom we 


session only for two months, pro- 
vided the opponent’s jx>ssession, 
which has continual for the residue 
of the year, be vitma^ and so not 
to be reckoned ; see D. 50. 16, 156, 
I>. 43- 3'- ** 

* Esit inposstmene^ot^ not mean 
the same as fo^stdere^ the former 
expression denoting the mere fact of 
detention, the latter that the deten- 
tion is protected Ijy means of inter- 
dicts ; hence a tenant is “in pemes- 
lion/’ whereas his lamllonl ‘qxis- 
scsiies.’* See Savigny On 


translatal by Perry, Hk. 1, § 7. 

* .Savigny holds that possession 
is ac(|uiral liv a conjunction of these 
elements U) the physical jiower 
of dealing with a thing and of pre- 
venting others doing so, (1) a know- 
lalge that we have tin# jwwcr, (3) 
an intent to use it as owners of the 
thing and not for another’s f»cncfib 
If we hold the thing wdth the intent 
of giving the ownership to another, 
that other acquires through us a de- 
rivative possession and we have 
merely detention. The first two 



Inter diet a recuperandae possessionis , 


possessionem per quos secundo commentario rettu- 

limus ; nec ulla dubitatio est, quin anirao possessi(yeiem a/ira* 
non \)ossimus, 

154. Recuperandae possessionis causa solet interdictum 
dari, si quis vi deiectus sit. nam ei proponitur interdictum 
cuius principium est: unde tu illum vi deiecisti. per quod is 
qui deieci/ cogitur ei restituere rei possessionem, si modo is 
qui deiectus est nec vi nec e/am nec precario possidet ab adver- 


acquire possession we have stated in the second commentary’: 
and there is no doubt that we cannot acquire ix)ssession by 
mere will'. 

154. An interdict for recovering possession is generally 
granted when a man has been forcibly ejected. For there 
is .set forth for his benefit the interdict which commences with 
the words; “ Undctu lUum vi dtjedsti ^ by means of which 
the ejector is conqielled to restore the possession of the thing, 
provided only he who was ejected did not get the possession 
from his advers;iry* by violence, clandestinity, or sufferance: 


flemcnts make up the factumy the 
lattei the ommui. 

IWcssiou, ho says, is retained by 
the same conjunction of aftimus and 
factuWy but neither need be so strong- 
ly developed as for ac(|uisilion. There 
need not be an active will to hoKl the 
thing, but the mere absence of a 
will to cease to hold it is enough ; 
and the is not the al>solutc 

power to ileal with the thing, but 
the abdity to reproduce that |H>wer 
at will, coupled with a knowknlge 
that we have such jww'er of repn>- 
duct ion. See Savigny’s TretjUse on 
translated by Ferry. 
sim. *rhe reading of this passage 
which llc 01 cr siigge\ls agrees with 
Savigny’s view. His reading is: 
“Unde etiam placuii ut quoniam 
possidemus animo solo, quando vo- 
luerimus reversuri abire, rclincre [>08- 
sesslonew videamur.'* 

‘ 11. H 94- 

• Although we can retain posses- 
sion by merely h.aving the ixrwcr of 
rcpmtluction of the original /iKfuiw, 
wmch Oaius calls mere wtlV* 


atiinii) solo ; yet to acquire posses- 
sion, the /(utuffiy as stated in the 
note above, must be of a much more 
maiked character, viz. an actual 
j)ower of dealing. 

* This is fully exjdained in Sa- 
vigny s Treatise^ bk. iv. § 41 ; W'here 
the amount of violence necessary to 
found a claim for \{\ benefit, and the 
question of self-redress arc also en- 
lercil into. 

llie interdict ran on *Md illi re- 
stiluas’' br. Re.sloie to him that 
from which you have ejected him.” 

* There is another reading 
rer-stis altcrum, and if we adopt it, 
the passage will mn : “provided the 
person ejected did not gel possession 
as against the other by force, clan- 
dcslmitv, or suffeiance.” There is 
much to Im; said for this reading, for 
it is a w'cll'known principle that the 
posscs^r was not liable under the 
inteniict. if his wrongful dealing had 
licen directeri against a person dif- 
ferent from the applicant for the 
same. 



Simple and double Interdicts. 




sario: quod si aut vi aut clam aut precario possAler/t, if 
ieicitur. (155.) Interdum tamen etiam e/ fjucfn z'i d< 
quamvis a aut vi aut clam aut precario possiderct, cog^r lei 
restituere possessionem, velut si armis vi eum deiecerim : nam 
Praetor \dcsunt 4 //>/.]. 

156. Tertia divisio interdictorum in hoc cst^ quod aut sim- 
pliatr sunt aut duplicia: (157.) simplicia velut in ([uibus alter 
actor, alter reus est : qualia sunt omnia rertitutoria aut exhibi- 
toria. nam actor est qui desiderat aut exhiberi aut restitui, reus 
is est a quo desideratur ut exhibeat aut restituat. (158.) Pro- 
hibitoriorum autem interdictorum alia diiplicirt^, alia simplicia 
sunt. (159.) Simplicia sunt vcluti quibiis prohibet Praetor in 
loco sacro aut in flumine ]mblico ripave eius aliquid facere 


but if he did get the possession by violence, clandestinity, 
or sufferance, he is ejected with impunity 155. Sometimes, 
however, I should be compelled to restore possession of the 
thing to a person whom I had ejected, even though he had 
got the possession from me by violence, ( landestinity, or 
sufferance, for instance, if I ejected him forcibly \Mth arms*; 
for the Praetor* 

156. A third division of interdic ts is based on the flict that 
they are simi)Ie or double. 157. Those are simple, for 
instance, where one party is plaintitf and the other defendant: 
of which kind are all rcstitutory or exhibitory interdicts. For 
the plaintiff is he who re(|uires that the thing be produc:ed 
or restored, and the defendant is he at whose hands the pro* 
duction or restoration is retjuired. 158. Hut of prohibitory 
interdicts some are double, some are simple. 159. Those 
are simple, for instance, in which the Praetor prohibits the 
defendant from doing something in a sacred place, or in a 
public river, or on its bank : for here the plaintiff is he who 


* Sec Savigny’s Treatue, p. 331. 
The iK>si*cssor who wa.v ejecten by 
any of the three ino(Je^ name<i, could 
immed lately repov>cs^ himself, and 
his original posiiei>sion was conshiered 
by the Law to have never Ijccn dis- 
turbed. Sec Paulus, -S’. R. v. 6. 7. 

* See Savi^y's Trmttu^ p. 344, 
Cic* /fv TuUio^ c. 44, Cic, pro 

c. 1%. 


* It is not improbable, as Hcffter 
JUiggests that Gaius in this lost part 
is speaking ,of the interdict unJa vi 
Wing employed against the heirs of 
the wrong'<loer. The word h(Tfdcs 
does appear in the lacuna, ami the 
fact that the heirs were liable is 
slated in D. 43. 16. i. 48, D. 43. 
16. 3. pr., D. 43. 16. 3. 18. 



33 2 Double Interdicts^ Uti possidetis and Utrubu 


rcum : nam actor ex/ qui desiderat ne quid fiat, reus is qui 
aliquid facere conatur. (i6o.) Duplicia sunt, velut uti possi- 
detis interdictum et utrubi. ideo autem duplicia vocantur, 
quia par utriusque litigatoris in his condicio est, nec quisquara 
praecipue reus vel actor intelligitur, sed unusquisque tarn rei 
quam actoris partes sustinet : quippe Praetor pari sermone cum 
utrotiue lociuitur. nam summa conceptio eorum interdictorum 
haec est ; irn n/avc possidetis, quominus ita possideatis viiV 
FIERI VETO, item alterius: utrubi hic homo de quo agitur, 
APUD QUKM MAIORE PARTE HUIUS ANNI FUIT, QUOMINUS IS EUM 
DUCAT VU1/ FIERI VETO. 

i6i. Kxpositis generibus interdictorum seqiiitur ut de or- 
dine ct de exitii eorum dispiciamus ; et incipiamus a siwplicibus. 
(162.) AV igitur restitutorium vel exhibitorium interdictum red- 
ditur, velut ut restituatur ei possessio qui vi delectus est, aut 
cxhibcatur libertus cui patronus operas indicere vellet, modo 


desires that the thing be not done, and the defendant is he 
who attempts to do it. 160. 'J'he double are such as the 
interdicts Uti possidetis and Utrubi: which are called “ double” 
from the fact that the j)Osition of each litigant in respect of 
them is the same, and that neither is regarded as being 
specially defendant or plaintiff, but each sustains the character 
of defendant and plaintiff at once, inasmuch as the Praetor 
addresses both in like language. For the general drawing of 
these interdicts is as follows : I forbid violence to lie em- 
ployed to prevent you from i>ossessing in the manner you now 
possess.” So also in the case of the other interdict : I forbid 
violence to l>e employed to prevent that man, whether of the 
two he be, with whom the slave who is the matter of action has 
been during the greater part of this year, from taking possession 
of him.” 

161. Having now explained the different kinds of interdicts, 
our next task is to consider their process and result: and 
let us begin with the simple interdicts. 162. If then a 
rcstitutory or exhibitory interdict be granted, for instance, that 
possession shall be restored to one who has been forcibly 
ejected, or that a libertus shall be produced’ to whom his 
patron wishes to apj)oinl his services, the matter is brought 


' Sc. by means of n special intcf> pus, was a process for bringing op 
diet, **dc Hbero homine exhibendo,*’ the body of a freeman who was under 
which, like our writ of Habeas Cor* detention. ** The special object of 



Formula arhilraria. 
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sine periculo res ad exitum perducitur, modo cum periculo, 
{163.) namque si arbitrura postulaverit is cum <iuo agitur, ac* 
cipit formulam quae appellatur arb//n/ria. nam iutbi'is arbitrio 
si quid restilui vel exh/bc^r/ deb^W, \d sine pwvx cxhibet vd 
restituit, el ita al)Solvitur : (|uod si nec restituat netjue cxhibeat, 
qz/az/ti ca res est conclemnatur. se// actor i{uo<lue sine i)(>ena 
experitur cum co qu<rz« neiiue exhibere netiue restitucre (juic- 
quam opoxiet, ///'si caliimniae /udic ium ei opposiium fucrit. dh 
versae quidm sdwhu auctoribus placet prohibendum calumniae 
iudicio eum gut arbitrum postulaverit^ (|uasi hoc ipso con- 
fessus videat/zr, restitucre se vel exhibere deln^rc. sed alio iure 
utimur, et recte : ramgue sine ullo tmofx ne supereXur^ arbi- 
trum pos tula re potest, (164.) observarc del)Ct 

is qui arlutxum \)etexe, ut statiiw i»etat. ante(juam ex \ure 
exal, id est ^.xiteguam a Vraetore f//xccdat: se/*o /*nim petenlibus 
non indulgc/'i////'. (165.) Jtague si arhxtrum non pettex'xXy sed 


to a result sometimes without risk, sometimes with risk. 163, 
For if the defendant have demanded an atbiter^ he receives 
the fonnula of the kind called arbitral ta ; and then, if by the 
award of the judex he be bound to restore or [)rodurc some- 
thing, he restores or i)roduces it without any penalty, and 
so is freed from liability : but if he do not restore or produce 
it, he is condemned to pay its value. 'I'he jdaintiff, too, takes 
proceetlings against a man who is not under obligation to 
produce or restore anything without making himself liable to 
any penalty, unless a suit for calumnia^ be instituted against 
him. The authorities of the opposite school think, however, 
that a defendant who has demanded an arbiter is barred from 
instituting a suit for calumnia, since by the very fact (of de- 
manding an arbiter) he seems to have made admission that 
he ought to restore or produce something*. But we very 
properly follow the other rule, for a man may demand an 
arbiter without being under any apprehension of losing his 
case. 164. He who wishes to demand an arbiter, ought to 
be careful to do so before going out of court, that is, before 
he leaves the Praetor's presence*; for if people make the 
demand at a later stage, it will not be granted 165. Hence, 


the interdict,’* says Ulpian, to * iv. 174, 175. 

defend liberty and to present free • The argument reaeroblei that in 

men from being held in restraint;*’ rv. H4. 

but it answered the purpose sped* * A similar warning is given in 

bed in the text aka D. 43. 19. f. TV. 19. 
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Fructus Licitatio, 


/aci/us de iure txxcnt^ cum periculo res ad exitum per- 
ducitur. nam actor j)rovocat adversarium sponsione : Ni 
C(?ntra cdictum Practoris non ex/nhueni aut non re- 
s/i/urri/; ille autem ad versus sponsioncm adversarii resti- 
pulatur. dcinde actor quidcm sponsionis forrnuXam eidt 
advcrsario; i//c //uio inviccm restipulationis. sed actor spon- 
sions formulae sulncit ct aliu// indicium de re restituenda vel 
exhibenda, ut si sponsione viccrit^ nisi ei res exhibeatur aut 
restituatur advcrsarius quanti ca res sit condemnetur — ^ksunt 48 

1 66. Postquam i^itur Praetor inicrdictum reddidit^ frimum 
litij^atorum alicrutrius res ab eo fructuw lifitando rci tantis/<r 
in possessione constituiiur^ si mode adversario suo fructuaria stipu- 

if the defendant do not ask for an arbiter^ but go out of court 
without speaking, tlie matter is carried on to its issue “ with 
risk.” Vox the i)laintiff challenges his opponent with a spon- 
sion : Unless he have not faded to produce or restore in 
violation of the Praetor’s edict and the latter again makes a 
restipulation in reply to his adversary’s sponsion. Then the 
plaintiff sen'cs his opponent with a formula in claim of his 
sponsion ; and the defendant in his turn serves the other with 
a fonnula in claim of his restipulation. But the jilaintift' tacks 
on to the fonnula in claim of the sponsion another precept 
for an issue to decide on the obligation (of the defendant) 
to restore or produce, so that if he succeed in his sponsion, 
and the diing be not produced or restored, [his opponent shall 
lx‘ condemned for the value of the thing]’. 

166. Now after the IVaetor has granted an interdict, first 
of all the matter in dispute is put for the interim into the 
possession of one or other of the litigants according to the 



' Hollweg the reading 

which wc have translated within the 
brackets : it is obvious that llic sen- 
tence niusl have endnl in some such 
manner. 

It will W ohscr\’cd that the pro* 
cecdinp arc identical with those dc- 
RcrilK^r in iv, yj;, the s/\msio being 
in both cases prejudicial only and 
intended to lead up to a decision on 
the stipulation, frtMie it/ts ft 
in the one case, df re 
in the other, 


which stipulations were tacked on to 
the sjxmsions and really contained 
the gist of the case. 

Hence in his Treatise cn Posses- 
sioH (Book iv. § 36), Savigny says 
that unless the defendant on an in* 
tenlict admitted the plaintiffs de- 
mand, the process on the interdict 
liecame identical with that in an or* 
dinary action. 

See Cic. pro CaaiMa, 8, pro Tull, 
53 - 
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saihdat, cuius potestas haec cst, ut si amira ipmn cssd 
poska pronun//(i/ww, frudus duplum p/tiw//*/. nam inter aii\er* 
sarios qui Pradm audorc cerUiut, dim contentio frvu tus lieita* 
tionis cst, s^cWicd (jw/a posscssorm inkrim esse iitkrcsf, rci possn^ 
sioncm ei Prador vendit, ijui plus licdur. postea alter alteruni 
sponsione provoeal: avs/ advkrsus kdici’I’M rRAFToKJs aa.v- 
%mts\\fivs Noius r;v facta ksskl invicem amho rcsti/u/a//' 
lur advcrsus sponsionein vcl [4 lintac\ — index apnt ([uem 
de ea rc ^tur illml sc ihrct rcqnirit i/uod Praetor interdicto 
cowplcxus esl, id cst liter eonun cum fiindum easve aedes 
j)er id tcmi)us (|uo interdu t//w redditur nec vi nec clam nec 
precario possiderct. emu index id exploraverit, et forte secun* 


result of their biddiuj; for the grant of the fruits by the Praetor, 
jirovidcd only the sm eessful bidiler gives sei unty to his oppo* 
uent by the fnn tuar)’ stipulation,” the force and effect of which 
is, that if the dcdsion subse(iuenlly go against him, he pays 
twice the value of the fruits*. Kor sime there is a rivalry 
between the litigants who arc contending one against the 
other with the Praetor s sanction, beiaiisc it is an advantage 
to be interim-possessor, therefi)re the l^raetor sells the jios- 
session of the subjet t to the one who makes the highest bid 
for it. After this one of them fliallenges the other wmh a 
si)onsion ninning thus: ** Unless violence has been done to 
us contrary to the Praetor’s c lnt whilst we were in |>ossession. 

Both in their turn restii)ulate against the sponsion * the 

Judex before whom the suit on the sul>ject is conducted pro- 
ceeds of course to investigate the point which the Praetor 
dealt with in his interdict, viz. which of the j>arties was in 
possession of the land or house at the time when the interdict 
was granted, holding sm h possession without violence, clan- 
destinity, or suffenincc*. When the judex has investigated this 
point, and his decision has l)een, we will su[>posc, in my favour, 


* The text adopted here is that of 
HuscKkc. HeffterV varies consider* 
al>Iy from it verl>ally, but only slight* 
ly in sense : the chief difference l»c- 
ing ihat^ instead of frudm duplum 
Heffter suggests pcimm 
% and inclines to translate 

eo in the earlier part of the fxas* 
sage "from bis opponent,’’ not "from 


the Praetor.” For tanthpo^ in the 
of nttmm sec I), 9. 3. 1, 9, 
B 37 - m. 3. 13, and Gains, c \m. 

* This paragraph is corrupt, and 
none of the conjectures made by the 
ciJitors of the text :sccm liappy enough 
to merit insertion. 

• IV. 150, 
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Frucius Licitaiio. 


dum me iudicata/w sit, adversariura guiim et sponsionis et 
restipulationis summas quas cum eo feci condemnat, et conve- 
nienter me sponsionfs et restipulationis quae mecum factae 
sunt absolvit. et hoc amplius si aput adversarium meum /os- 
sessio est, quia is fnictus licitatione vici/, nisi restituat mihi 
possessionem, Cascclliano sive secutorio iudicio condemnatur. 
(167.) Ergo is qui fructus licitatione vicit, si non probat ad se 
pertinere possessionem, sponsionis et restipu/stionis et fructus 
licitationis suminam poenae nomine solvere et praeterea posses- 
sionem rcstituere iubetur : et hoc am])lius fructus quos mterti 
pcrcepit recldiA summa eniin fructus licitationis non pretium 
est fnictuum, sed poenae nomine solvitur, quod quis aliena/e, 
possessionem per hoc tempus retinere et facultatem fruendi 
na//cisci conatus est. (168.) Ille autem qui fructus licitatione 
victus est, si non probar/t ad se pertinere possessionem, tantum 
sponsionis ct restipulationis summam poenae nomine debet. 
(169.) Admonendi tamen sumus liberum esse ei qui fructus 
licitatione victus erit, omissa fructuaria stipulatione, sicut Cas- 

he condemns my opponent to pay the amounts of the spon- 
sion and restipulalion which I entered into with him, and 
consequently acijuits me from the .sponsion and restipulation 
entered into with me. And besides this, if the (interim-) pos- 
session be with my opponent, because he beat me in the 
bidding for the fruits, he is condemned in a Cascellian or 
secutory action, unless he restore the possession to me. 167. 
Therefore tlic successful bidder for the fruits is ordered to pay 
the amount of the sponsion and restipulation and of his bid 
for the fruits by way of penalty, besides restoring the posses- 
sion, in c.ase he do not prove that the possession lielongs to 
him : and furilier than this, he restores the fruits which he has 
enjoyed in the meanwhile. For the amount of the bid for 
the fruits is not the price of the fruits, but is paid by way of 
penalty for a man’s attempting to retain during such (inter- 
mediate) time the possession and the power of enjoyment 
appertaining to another. 168. On the other hand, if he 
who has been beaten in the bidding for the fruits fail to prove 
that the possession belongs to him, he only owes by way of 
penalty the amount of the siwnsion and restipulalion. 169. 
We must, however, bear in mind that he who is beaten in the 
bidding for the fruits is at liberty, even though no fructuary 



Dupli 
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a'lliano sive secutorio iudicio de wipen/ndti 

ri/wr, ita el de fruclus Ikitatione /n quam 

proprium iudkium cowparalum est, quad appeliaiur fruduurium, 
quo nomine actor miuifum s:uis acciput dicilur amcm 
et hoc iudicium secutoruim, quod seijuitur s[K)nsi()nis vu loriam ; 
sed non aeque Cascellianum vo(\iiur. {170.) Sed <iuia non- 
nulli interdicto reddito < ctcra ex iiucrdicto faccrc nuiebani, 

aupie oh id non potcrat res cvpediru Traetor 

— comp:ira\ il interdi( ta [Jaufif 47 /w.// ]. 

171 . Su/ iufitrsus reiH quuUm innlhififts rx (juibusJiim ojusis 
dupli iUfio iVrKftfuifur, velul m mdua// aiii dejjcnsi /ni/ danv/i 
/ni//ria/‘ aut h;;v;A)r//w p/'f'dt/inna/i(»//cv/ rAut^fum weinw a;4itiir : 
ex (juihiisdani catisis sponsionem fatere pcnnittllur, velul cle 
pecunia (erta credita et pedima (onstiiiita: sed cerLic (pii- 
dem crediiac pecuniae terliae ]<arti>, (uiMitutae vero petal 


sti|)ulation ha\c been made, to ])nHce(l separately ft)r the 
amount otiVre<l for the Iriiils. ju^t as he tan pioteed separately 
for the reto\er\ of (he possession by the ('astclhan or setutory 
at tion : am! lor this pur|»ose a spot ml loim of priw eedinj^ has 
been |)iovided, tailed iuduium f! uJ>^>u lum, by means of wlm h 
the ])lanuilf can obtain seturit} lor the piynieni t>f tin* award 
of the jtiJiX This at non is t alletl “scuitory ” as w ell as the 
other, because it follows upon suttess in the sponsion, but it 
is not properly tailed (“asteliian *d>o, 170. but inasmuth 

as some persons, alter the luicrdu t iiad been issued, relused 
to conform the rest of their (ondmt to the spirit of the inter- 
diet, and so matiers < ould ne\tr l»e broii;^ht It) a contlusion, 

therefore the Praetor provnlcd (oihen inteidn is 

171. In some cases an action lor double the value of the 
matter in dis[)Ute is jlucacd aeamst defend irits who deny their 
liability, as in the instance of the actions ju(haiti\ depatsi^, 
damni wjuri(\(\ or for lep;a(ies left by damnation': in some 
ca^es it is allowable to enter into a sponsion, as for example, 
in suing ii[M>n the loan of an as( ertaineci sum’, or for an agreed 
amount'; but in the case of an ascertained loan the spemsion 


* IV. 91. 

* IV. 9, 3 t, ^ 5 . 

* 111. n;. 

* HI. 310 , 316, 


* il. 301 — 208 , 381 , 

• 111. 1:4. 

’ Cumhtutum \va.i one of the /hr* 
ta Praetor tncnUuntsl in note (1) 
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Jusjurandum de calumnia. 


niae partis dimidiae. (172.) Quodsi neque jr/onxion/s, nequt 
du})li actionis periculum c\ cum quo agitiir /niungatur, z.ut ne 
statim ^///dem ab initio pliiris (juam simpli sit actio, permittit 
Praetor iusiurandum cxigere non calumniae causa in/i- 
/ias ire: unde (|n/V? hcredes vel qui hcredum loco ^rt^bentur, 
nu;//(|uam p^w/is obligati sunt, item feminis pui)illuque rmitii 
.vole/ \^oaia sponsionis, i//bct modo eos imrr. (173.) statim 
auUv;/ ab initio ijluris qiiam simpli actio est, velut furti mani- 
festi (|uadrup!i, nec manifesti dupli, concepti et oblati tripli ; 


is allowed for a third i)art, in the case of an agreed amount 
it may be for a half. 172. But if the risk neither of a spon- 
sion nor of an action for the double amount be cast upon the 
defendant, or if the action at starting be not for a larger 
amount than the sim])le sum demanded, the Praetor allows 
the e\a('tion of an oath, that the traverse is not i)leaded 
ve\atioiisly‘ hence, siiu'e heirs and those who are esteemed 
as heirs'' are never liable to penalties^ and since the jienalty 
of the sponsion is generally remitted in the case of females and 
minors, the Praetor orders such persons merely to lake the oath. 
173. Kxamples of actions whidi from their very outset are 
for more than the simple value of the thing in dispute are 
siK'h as the action of j'urtum manifestum for fourdbld, of 
furtum ftec-maui/rstum for double, those 0^ furl urn amceptum 
and obkitum for three fold*; for in these and some other cases 


in the AppcMulix. It wa'. a pact 

wluMcby a man cntcirtl tnin a new 

ami special enp,aj^n‘mcnt to p.n a debt 

alieml) cm^Uhj;, ami sudulebi im^lu 

lie cithei one ovmnI h\ the man him- 

self or by another person, A 

stUktum would lender actionable a 

promise which previou>ly was a 

mere nitJum pi'.Jum not ^om^ rise 

lo an action, and the process pro- 

vkk\l lot its reoneiv by the Practt>- 

* * 

nan ctlict was that lumtHl in the text, 
\t/. \\\v kU thi n'ftsii/iUM fixnnuu. See 
Paul. A* A\ It. 1. 

* 1 ‘auliLs, A. A‘. m i, D. to. a. 44 . 
4, From C'ic. AV/c. Amer. c. ao 
we Icam dial in earlier times (lie 


penalty for falsely taking the oath 
iaiumma, was branding on the fore- 
head w ith the letter K (for Kalum- 
m.ii ; .ind lleineccius thinks this pe- 
nalty was infheled whether the j)cr- 
jur) took place in a civil or criminal 
actum. See Ilcineec. Anti<j. iv, 16, 

3 - 

^ Bonontm possasms ; II. 119 

ct sesjq 

^ Another reading is “jurecivili 
non amplius obligati sint:" the 
meaning of which is the same as 
that of “|X)cnls nunquam obligati 
suni.‘’ 

* III. 189—191. 



CaJumma, 


nam ex his ausis ct aliis t}uibusdam» sivc (juis ncgri sivc fate- 
atur, pluris qiiam sim[)li esl actio. 

174. Actoris quoiiuc ctalumnia roercelur iikxIo calumniac 
iudicio, modo contrario, modo iurciurando, iikmIo Kslijiu 
latione, (175.) Kt ciuidcm calumniae indicium adversus omnes 
aciiones locum halvct. et cst decimae partis uJt/Siff'; adversus 
interdicta autrw (juartac partis oruSiU\ Liberum cst 

i//i cum fjuo agitur aut <'alumniat‘ iuiii(’ium opponcrc, aut 
iusiurandum exigere non calumniac causa agerc. (177.) 
Contrarium autern iudumm c\ certis (ausis (’(mstitui/z/r . 
velut si muinanim agatur, ei si cum nuihere eo nomine aga- 
tur, quod dii atur veniris nomine in possessionem missa dolo 
malo ad ahum possessionem transtuhsse : et si qms eo me 
mine agat, (jUOii ilicat se a Praetorc m possessionem mis 

the a( lion is for inon* than tlie simple value, \vhetlier the 
detendani traverse or admit the < iaiin. 

174. Vexatious (ondint (o/ov/////;./) on the part of the 
|>!aintilT too is restrained . sometimes by the a« lion oi nil urn 
sometimes by a ( ross ai Uon, sometimes by an oath’, 
sometimes !>\ a resupulation. 175 'The at in>n u{ uilumma 
IS admitted in opposition to all actions uliaiever, and is for 
a tenth part {>f the matlei in dispute ; or when it is allovsed 
against interduts, ft>r the louith part. 176. It is in the 
defendant’s po\ser to elect whether he will rej»ly with the 
action of caiumnith or retjuire the oath “that the adion is not 
brought \c\aiiously.'* 177. 'Lhe ( ross a( lion is apjilHablc 
to certain spenal cases; lor insiame, to that of the itctw 
and the i)nxecdines taken against a woman 
when she i-s (barged with ha\mg fraixhilently transferred pos- 
session to another after ha\mg been put m possession witris 
twmuii\' so also to the case of a ]>erson bringing his action 
on the ground that although he had received from the Praetor 


1 See Sandars’ notes on In^t. iv. 
16. [T. 

* Similar to diat referred to in IV, 
171, 

* III. 124. 

* Tlih was when a woman on the 
death of hex husband claimed 


Sion for a rhdd of whom she said she 
wa^ enu'oite. In mu h a uise, as wc 
s<.*e, inter of I lie j>ro- 

}Kn1y claimtsl w.is given to her. Sec 

l). 3. 1. 15 -i</, 1). i , l ). 1J.6, 

I). 19. 1. 30. 1. 
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Proceedings arising out of Calumnia, 


sum ab alio quo admissum non esse, sed adversus iniuriarum 
(juidem actions decimae partis datur; adversus veto duas 
islas quintae, (178.) Severior autem coerdtio est per contra- 
rium indicium : warn calumniae iudicio x. partis nemo damn^rtur, 
nisi qui intelligit non recte se agcre, sed vexandi adversarii 
gratia actionem instituit, potius(jue ex iudicis errore vel iniqui- 
tatc vicloriam sjierat qiiam ex causa veritatis; calumnia enim 
in adfedu est, sicut /urti crimen, ('ontrario vero iudicio omni 
modu (lamnatur actor, si ( ausam non tenuerit, licet alw///a opi- 
nione inductiis (redKlcrit se re( te agere. (179.) Utique autem 
e\ (juil)us causis contrario iudicio agcre ])otest, etiam calum- 
niae iiud'ium locum habet: sed alteriitro ianium iudicio agere 
|»crmittiliir. (|iia ratione si iusiurandum de calumnia exactiim 
fucrit, (|uemadm()dum calumniae indicium non datur, ita et 
(onlrarium non dari debet. (i8d.) Restipulationis quocjue 
poena ex certis causis fieri solet: et (luemadmodum contrario 


a grant of possession, his entry has been opposed by some 
one or other. When the action of calumiiia is in reply to an 
(hho injuruirum it is granted for the tenth part (of the claim 
ill that action), when it followh the two lastmamed it is for 


the fifth part. 178, The ])enaity invoKed in a cross-action 


is the more severe one, fur in the judicium cahimuiac a man 


is never miikted in the tenth unless 


he be aware that he is 


bringing his action improperly, and be taking proceedings 
tor the mere ])urpose of annoying his opponent, expecting to 
succeed rather through the mistake or unfairness of the 
\ than through the merits of his cause : for calumnia like 

t 1 ' * 1 

furtum lies in intention . In a cross-action, on the other 
hand, the plaintift', if he be unsma essfiil in his suit, is always 
muKaed, even though he were mdiu etl by some idea or other 
lo believe that he was bringing his a(tion iiroperly. 179. 
Vruloubtedh m all cases where we (an proceed by cross- 
action, {he jhdicium calumniae cwxx also l>e emplojed: but we 
are allowed to use only one (»f the two. According to this 
principle, if the (»ath against vexatit^usness have been required, 
the cross action t annot be allowed, inasmut'h as the judicium 
calumniae is not (allowed). 180. The restipulatory penalty 
is also one onl\ applkable to certain special cases*; and just 


* in. 19;, :o8. 


* IV. 13. Cic. fro Rose, Com. c. 


Ignomhtia, 
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iudicio omnimodo cx)ndemnatur actor, si caibam non icnucrit. 
nec requiritur an scierit non rectc sc agere, ita cliain rcsii|nila 
lionis |>ocna omnimodo damnatur actor. (i8i.) Satu si .ih 
ac/(?rc ra r^’st/plllalionis jiocna pctatur. ci nc(iuc cahnniuac iudi 
cium o[>i)onitur, ncque iurisiurandi rcligio ///iungilnr ; n.nn ( oji 
trariiim iudiriiim /;/ his raiisis locum non habere palain cst. 

182. Quihusdam iiidiciis damnati ignominiosi hunt, velut 
furti, vi l)onorum rapiorum, miuriarum ; item p/v fUun<h\ 
tuiehe, ;//< 7 ;/dali, depositi. sed furti aul vi bonorum 
aut ifiiuriarum non solum flaninati nolantur ignoininia, sed oUam 
pitdi: idqnc ito in odkto /hirfons scriptuin esi. ct retie: phni 
mum rnim infomi uh'um ox dd/do a\\(\\\\s, an e\ ('t)nirattu de- 
bitor sd. d J'nidor ilia jjartc editti u! ipsum noA/A nam oon 


as in the cross action the plaintitT’ is in all t'.tses conderniuil 
to ]»ay when he has jailed m the original suit, and tht' question 
whether he did or did not know that he uas suing irnptojierly 
is never raised, so in the case of the restipulatory penally is 
he (ondemned to pav in e\cry inslarua. tHr dearly. \i a 
restipulatory penalty be t laimeti from the |)laintih, n*) adion of 
(idumnui (an be brought against him, nor <an the obligatmn 
of an oath be laid upon him : for it is plain enctugh that there 
can m such cases be no < ross adiot/. 

i<S2. In some actions those agunst uhom a judgment is 
given are i»randed with infamy, for iiMam e the actions for theft, 
robbery with violeme, injuries, also those in resped of partner'- 
shij), fiduciary engagement, guardianship, mandate, deposit. 
Hut not only those condemned for theft, robber)', or injtiiy 
are branded witli ignominy, but even those who have bought 
the plaintifl'off ^ and thus it is laid down, and very projierly 
too, in the edict of the Praetor: lor there is a (onsiderablc 
difference l>etween the positu/n of a debtor upon a dclic t and 
one u|ion a contract*, a [Kunt which tire Praetor takes note of 


' The plaintiff in the original ac- 
tion, i. c. the defcivlant ui llic ertns- 
action. 

’ 'fhe meaning of this paragraph 
it very simple, Wt* are told in M 74 
that the calumnm of the plaintiff can 
be met in four different ways we arc 
now informed that the defendant 


muvt «ielect these remedies, aiv! 
that he cannot cirijdnv first one and 
then another. The (joctriuc agrees 
with that in f 179. 

* Sec 1 ). .V 2, 6. 3- 

* The latter p*»rtion of the iwction 
is filled in according to Hcffler‘« con- 
jectural reading. 
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Status of the plaintiff and dfendant 


tractus separavit a delicti^, cetcrum si quis alieno nomine conve^ 
nitur^ velut procuratmo, \^nomma /iber erit, idem est si quis 
fulciussorio nomine iudicio convenitur. etenim et hie pro alio 
damnatur. 

183. In summa sciendum est eum qiii 2M(\ucm in ius vocm 
vult et cum eo agere, et eum qui vocatus est natuxdM rationt ar 
lege tmWn perso//am habere debere, qua;r ttiam sine permiss// 
Praetorisncchberiseum //7ren///^//i‘cm/itue///r actio, nec patrono 
et lil)erto,.f/nc// impi^irabitux 7 'cnia edicti^ et in e//m qui adversus 
ea egerit /cena /ccuniara sMuiiur. (184,) ()mndo autem in 
ius vo('atus fuerit adversarius, ni eo die fini/uw /iierit negotium, 


in the portion of the edict just alluded to'. For he has drawm 
a line of demarcation between contracts and delicts. Where, 
however, a person is sued in another’s name, for instance, as 
his procurator, he is exempt from ignominy. The same rule 
applies to the case of a jierson sued as a fidejussor^ bec'ause he 
loo is condemned to pay on behalf of another. 

183. In conclusion, be it known that both he who wishes 
to summon another into court and sue him and he who is 
so summoned ought upon principles of caiuity as well as law 
to have a status invested with full legal attributes*. Hence, 
therefore, witiiout permission of the Praetor no action can be 
brought by children against their parents ; nor between a pa- 
tron and his libertus unless special exemption be granted them 
from the rule of the edict ; and should any one act in con- 
travention of these regulations a pecuniary penalty*’ is imposed 
on him. 184. When a defenilant has been summoned to 
court, unless the busineSvS be concluded on the day of sum- 


* The subject of mfomui or 
mhtiij irciUnl of u\ I). 3, a. Sec 
especmlly 3. 2. 1, 3. 2. 4. 5, 3. a. 6, 
ami a. 7. 

* XUijrMts nifii' here means cqui* 

tabic as op{»<ise(i to cuil law, civil 
law denotcil by the word /ex. 
See 11. 65, 66, 67 arul D. 4. 5 8. 
The phr.asc Aj/vre is iden- 

tical with p(rso*um aluptam susti' 

r, etc., which occur 


in Cicero, e. g. in Pro Sulla, 3, Pro 
QuiUifiOy 13. 'I'he rule laid down in 
tiii*' scclum is approved of in 1). a. 
4. I a. See al^) D. a. 4, 1-4 and 

33-25. 

The section from this point to its 
amclusion is translaletl from HefT- 
ter’s conjectural leading. 

* The ixmalty was 5000 sesterces, 
IV. 46. just. Inst IV. 16. 3. See 
also !)• a. 4. 4- 



Vadimmium. 




vadimonium ei faciendum est, id e$t ut i^romiital sc rcrlo die 
sisti. (185.) Fiunt aut/w vadimonia qinbusdam o\ l ausis pura, 
id est sine salisdatione, (luibusdam <'um satisdationr, <|uihus' 
dam iurciurando, quibusvlvam recu]>cratoribus siip]H)siii.s, id ni 
u/ qui non s/r/cri/, is prulinus a rcdipcratoribus in summaw 
vadimonii conilcmneliir : ca(|ue sin^mla liiligentcr IVacloris 
edicto significantur. (iS6.) Kt si ijaulcm iudicati tlcpcnsivc 
agetur, tanti ficl vadinuumim, (juanii ca res erit ; si vero cx 
ceteris causis, (jiianti actor iura\erit non odiimniae causa pos- 
tulare sibi vathmoniuin ])ronn//i, lu-i' tainen /^/ufis ijuam p,\vth 
dimuiiaf, me plunbus ([uam sestrriinin c miltlais fi( vadiino- 
nium. it;u]iie si centum mihum res ent, net iudicali depensive 
agetur, non plus tjuain sesteriuim qumqua^inta miliz/w (it vadi 
monium. (187.) 0//a.f autem persona^ sim* penii^sii iVaeloris 
iw])une in ius vocare non posMiuu^, easdem nec vatlimonio 


mens be must enter into a that is, he must 

promise that he will appear on a da\ tixed. 1^5 In some 
cases the ViJilimonui tiie simple, that n, withnui suriiics, in 
some they arc wath siiutes. in vomc thev are with an oith, 
in some with u'cupnateu's interpostiL whuh means that if 
a man fail to make appearam e he v. ill at on< i be ( (mdemned 
by the rccupcratorcs fnr the amount t^l’ 1 in uuiimvnium : and 
each of these rnatleis is (aotully e\j>lamed m the 1‘raetor's 
edict. iiS6. If then the adion be upon a j))(igincnl or for 
money laid down bv a the amount <d radwumium 

will be the value of the matter m thspuie : but if it be on 
other grounds, the uuiimontum will la* suih amount as lie 
plaintiff shall fix after having s\\orn tint he t!{>cs not demand 
a promise of rm/'/wee//, v/ to himself \Mih any vexatious objec t ; 
but its ariiouiU cannot be fixed higlier than half the value 
of the subject of the suit, or than 100,000 scslcrres. If then 
the subject be worth 100,000 sesterces, and the ac;tion be not 
one on judgment or for money laid down l)y a spmsor, the 
vadimonium cannot exceed 50.000 sesterces. 187. All per- 
sons whose appearance in court we cannot legally compel 
without the Praetor’s pennission", we are also unable to com- 


III. 115. 


1 


* IT. 183. 
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Vadimnium, 


invi/as obligate nobis possumus, praeterquam si Praetor aditus 
permittit. 

pel to furnish vadimonium to us against their will, save in 
cases where the Praetor allows them to be brought before 
him'. 


’ Thai is to say, in order to sc- must first obtain leave from the Prae- 
cure their alten<lance at the trial hy tor to summon them for the prelimi- 
mcanb of a vadimontum the ])laintiff nary proceedings. 
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APPENDIX. 


(A), On Poiestas, Dominium^ Manus, and Mandpium. 


Pirtestas means primarily ri^^ht or domination over oneself or somethin'^ 
external to oneself. In many passai.tes ol the soniees it is Used as 
synonymous with ///j, and as etjuivalent to full and complete ownership. 

The only place m the fiapnents of the Xll. Tables where the word 
occurs IS the follow’im; : fuiiosuscsl, ad^matoruin i;entil)um(jue in eo 

jHJCumaque ejus potestas eslo" ('l ab. 5, 1 . 7); and what is iheie denoted 
by it is evidently a power of supenniendence and direction. We may 
conclude then that poUstas was not the anliaie wool expressin^^ the 
combination of positive rit(hts and authoiity possessed by the head of the 
household, the painjamihas, Maine thinks that mauu.\ was the old word 
expressing this and all the other notions subse')m'nliy inaiked with tin* 
separate and distinctive appellations (db/(W/;//.v'v. /<•/< >/</.», man. pium^ and 
mania. But whatever was the aichaic term, and uhelln r there was one at 
all t)r not, potestas m the classical jurists is the word used to express the 
rights and aullioiity exeiiised by the o\ef the persons of the 
familhiy just as donuntum <lenoies his juiwei o\ei the iiiannnale or unin* 
telligent components of the same. 

Maurtpium, wdiich oii^mally means han<! t.iking {mann (apcoe), is in its 
technical sens<* eonnecte<l with a paiiicular form of iiansfer (.illed mattd* 
patio, and stands m the sources, 1st, lor the maniipaHo itself (see (biius, iv. 
131); 2nd, lor the rights tliert'by .aojuned ; ^id, loi the object ol the 
mancipatuK the thing to be transletied , 4ih, foi a p.irliuilar kind of trans- 
ferable olj'Cls, \\i. slaves, to whom it is .ij'plud, so says a huv m the 
Digest (D. I. 5. 4. 3I, because “ab hnsobu" iiMnn e.ipiimtnr;” although the 
more probable reason for the application of tin term is to be found in the 
fact that slaves weic viewed by the Roman lawyers as mere things, ami so 
capable of transfer from hand to hand 

The importance of the lerm mana/^ium, so far as regards the historical 
as]x*ct of Roman law, lies in the fact that fioni its connection with the word 
mama we gather a corrc*ct idea ol the amieiit m»lion of jiroperty, which 
was in effect the dormmon over those ilimgs <mly that could U* and were 
actually transferred from hand to hand. 

potestas came gradually to U-ar a restricted meaning in the law scmrcex, 
and instead of l>eing a gcmanl term for authority of any kind Ix'gan to signify 
authority over ))cry>ns only, and those tcK» sue h alone as were in tlH*///////irt 
of the posscss<»r of the potestas ; v.» mamiptum l>tcamc a lecdmical term 
impUmg the jKrwer exercised over free |x;ryms whose services had l/cen 
transferred by manapatio ; and mama, ongmaliy almost identical with man* 
apmm^ was limited to the one case of pwer over a wife. 

On the subject of manapium read Milhicnbruch’s Appendix on l. n, 
in Ilcinccdus’ SytUapm^ pp. 159, 160. 
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Appendix. 


(B). On Arrogation and Adoption, 

The process of anogatio resembled the passing of a lex^ and took place 
at the Comitia Cnriata. U'gislative sanction was required for so solemn 
an act as the absorption of the lainily of the arro^^atus in that of the arro^ans 
(see I. 107) for two reasons: liistly, because the maintenance of a family 
and its sacred rites was viewed as a matter of religion and as influencing 
the prosperity of the state ; secondly, liecause the populus claimed a right 
of succession to all vacant inheiitances as “parens omnium” (Tac. Ann, in. 
iH), and arrogalion natiiially prevented vacancies occurring. 

This incllmd of adoption pa-populum was practised long after the empire 
was cstabi idled. In (hceio's time it seems to have been freijuently employed, 
and HI the Pro Pmo^ e. 29, we have a passage containing the form of 
words iisrd : “Credo enim, (juanquam in lila adojitione legitime factum est 
nihil, taiiien te esse inlerrogaium, Auctorne esses, ul in le P. Kontcius vitae 
necis(jue jKitestalem liaberet, ut in filio.” Augustus, Nero, and other 
empciors, adopted in this form, viz. by order of the populus ; nor was it till 
after (lalba’s lime that it fell into disuse, as is evident from the speech 
which 'lacitus jnits into that emperor's mouth : “ St le privatus lege curiata 
apud pout dices, iil nioris est, adoptarem, ivc.” {//isl. I. 15.) 

Adoption, or rather arrogatioii, by imperial rescript afterwards replaced 
the older method. 'I'lie reader desiious of fuitlier iiilormalion on this topic, 
the principal interest of which lies in its lelation to the history of social life 
in aiieieiil Koine, is referred to Ilcinecciih’ I. XI. jip. 143—151, 
MUhienbruch's edition, and Saadars Jnstnuan^ pp, 114, 115, 


(C). On Tutors. 


Tutors may Ik: thus tabulated according to their species : 


I. 


Testamentarii 


( (a) Optivi, § 154. 
I ifi) Dativi, § 154. 


II. Legitimi ... 

III. Fiduciarii... 


(7) Agnati, § 155. 

Patroni, § 165. 

(<) t^luasi'patrom, § 175. 

i tfi Manumissorcs liberarum ])crsonarum, § 166 , 
^ Liberi quasi- patronoriim, § 175 . 


IV. 

V. 


Ccssicii § i68. 
l^alivi (a magistratibus dati) 


( (1) Praetorii, »7^>— *84. 
j (k) Atiliani, §§ 185—187. 


Tukia was exercised over minors or women. Those under tulAa were 
placed in that |)osition U'cause, either as a matter of fact or of implication 
of law, they wort' incapable of exercising the legal rights w hich apjiertained 
to them as [>ersons m Juris. In (laius lime the notion that women were 
inca[>ablc at any age of managing their affairs was exploded 190), and 
therefore the tutor of a woman, m many cases, had to interpose his auctmtas 
at the woman s command, and not at his own discretion. (Ulpian, xi. 17.) 
In the case of a minor the tutor's power to compel either acts or forbear- 
ances was unlimited; an “actio tutelae”, however, to he brought by his 
vrard on attaining puberty, bung over him, and constrained him to act for 
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the ward’s benefit (§ 191). When the tutda was exercised over a woman 
for the benefit of tutor and ward at once, in the case, that is to say, of the two 
latter of the three classes of tutdae I it niae above, we are told tku the tutor 
had great power to compel forbearances (§ 191), but we are not loKl whether 
he could insist on acts, e.g. whether he could compel the purchase of land, 
as well a^ stop the sale of land ; but the absence of mention of this, the 
greater power of the two, w^ould irnjily that he had not got it, as the lutoi of 
a minor had. 1 he tutdac o{ the over women were abolished 

in Gams’ time, previously the same remarks would have applied to them. 

A. Tuhms h'sUimcntarli were allowed by tlie law of the Twelve 
Tables: “uti legassit super pcciinia tutelave suae rei ita jus esto,” Hence 
this class might be called equally with the succeeding, hut to avoid 

confusion the two are marked by ddteienl apjiellatioiis. 

Ik Tutorcs are of three kinds 

I. Tiie of one to w'hom tlie pata fiimilut^ had .appolntcsl 

no testamentary guardian. The clause of the Twehe Tables which 
authorized the to act is lost, but G.uiis is evpheil in his slalemcnl 

that their authority i^ based on the Tables (Ji 155). 

II. The patront and tlieu children (>:; ib;); hy implication arising 
from the w'ordiiig of the Tables. '1 he sou \eiy pi(*perly sucurds Iua 
father as tutor, since if theie liad been no ni.uiiiinissiun he uouM have 
succeeded him as (Inmiitu , and ihcicfuie he faiily iidieiits the rights 
reserved out of the i/omnnum, 

HI. The maniunittor of a free*born person, when th.il nianuniiltor 
was the pijfcrfdmiiiiis luiihelf 175). If, howmci, the ni.uninil!tt)r weie a 
.stranger, he would not be a lufoi bin ouK a tutdr 

(sj 166)’ and again, the childien of a //^Av Av.v/; (; dll') iLi'''^, whuh we 
may call ih ■ ck'^s o! would )te /A>/f // / unn n (,^ 17,^!* 1 he 

father b allowed to have tiihia l^baiiH- \v1i<‘ji lie iiiauup.ites the 

son as a pieluHinaiy to einaiu ipation In hiiiix'K, he b regaohd asiitaiiung 
in some degree hb /»eA.iVj.' UO), and .iltlioiigli cinanup.iiioij dbMilvis 
the /e/iA/j, \et the tutda b, in refeieiui to the kither's intent, 
allowed It) be "of the highest kind -/e.vAw./ When, hov\iwer, the fathei 
is dead this reavm no loii^r? ojn-r.'Ut'-, .uid the tutihi ol the brother of tlic 
ciUiiHcipdtiis b oiiK ji iuiuv Id I for li .it the f.ttlief s de.ith both sons had 
been in /oAmA/o aftei the d -ath eaJi w<nild have been mdepcndenl of 
the other, and theiefore although tlie tu\lii n)u 4 he kept up (for the wn of 
a maivam tlor siuceeds to h.-' lathe n |►»^''ili<^n as A^/o7///» <)i (juasi piilrofutSy 
and coibc juently to the luto '■hip .itiached to tlijt iharacter), yet tlie tutdii 
Is altered in kind to meet the t quits of the t-be. W'hethcr the ///A/n b (if 
one character or the othej b no matter </f uidifftTcnce if the mamunilted 
person be a woman, for, as al>^oe ob>er\ed, the coercive jx^wers ol a 
were great, and lho>s of a tu!or fidmuinu^ nil, 

C. Tutom fiviucidrii are of two kinds : — 

I. Manumiitors of free |>cr!NODs manripated to them by a parent or 
cocmpiionatdr. Such |K!r^ofb h.ivc only the tutorship of the nominal ch.i* 
racter. l>ecausc when mancipation i'. made to a stranger for f>uf|K/scs of 
manumi^don, the law' imphe** a trust that the manumillor will not use hss 
position for his own profit i^ih 

n. Children of qumhpAtrmiy whose cose we have discussed just 

above. 
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I). Tuiom cessirii. This kind is fully explained in ihe text, and re- 
quires the less comment as it went out of use very soon after Gains’ time. 

E. T uiom dativl : — 

1. l^adoruy {;i ven by the praetor for various rea.sons (§§ 1 76—184), 
and when fjiven, supplanting^ for the time the authority of the tutor of one 
of the preceding classes, -deputy-tutors, in fact, for a longer or shorter 
time. 

IT. AtiVuiui^ tutors appointed by the magistrate in cases where a 
minor or woman lias no tutor at all. 


(D). On Acquisition. 


1 'hc various modes of acquisition recognized by the Roman Law are 
dividt'd into two classes, (t) Natural, (2) Civil; the former existing in the 
jurisprudence of all nations, the latter peculiar to the Roman legal system. 
These and their subdivisions may be thus tabulated. 

See Halifax’s Analysis of the Civil Law, 


I. Natural modes of acquisition. 

(a) ( Iccupancy. 

(1) Of animals. 11.66,67,68. 

(a) Of property of the enemy. 11.69. 

(3) Of things found. Just. Inst, 11. i. 18 and 39. 

Accession. 

(l) Natural. 

(а) 'riie young of animals. Just. Inst, 11. 1. 19 and 37. 
(ji) Alhuion. 11. 70. 

(7) Islands rising in the sea or a river. 11.73. 

(б) Channels deserted by a river. Just, /nst, il. i. 13. 

(1) Industrial. 

(а) Spec ideation. 11. 79. 

(/8) Conjunction of solids. Just. Inst, il. i. 26. 

(7) Coutu.sion of Injunls. /An/, il. i. 37. 

(б) Commixtion of solids. Jbul. ii, 1. 18, 


(f) 

Buddings. 

11. 73‘ 


Writing. 

II, 77. 


Painting. 

II. 78. 

Mixed. 



Planting. 

ri. 74. 


Soning. 

75 - 


Perceptio 

fructuum. Just. Inst. II. i. 35, 36. 


(r) Tradition (delivery), n. 65, 

(i) On sale. Just, Inst. li. i, 41. 
(^) On giU Ikii, 
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(3) On loan (viutuumy for the same thing has not to Iw 
restored). III. 90. 

II. Civil Modes of acquisition. 

(A) Universal. 

{a) Succession on death. 

(i) By testament {htreditas). l\, 98. 

(a) By law (Itarditis), ii. 98. 

{3) By the edict {kmontm possmio), II. 98. 

(4) By fiikk'ommis^unL II. 248. 

{/^) Arrogation. Ii. 98, III. 83. 

(r) Cofivcutio in mauum, ii. 98, in. 83. 

(d) Bankniptcy. 11. 98, in. 77. 

(1) Voluntary {cano bononim). III. 78. 

(2) Involuntary \st\tio hoiornm). 

((*) Addhtio bonontm likrtatum servandarum causa. 

Just. Jint. 111. II, pr. 

(f) Cissio in jure Jurcditatis, 111. 85. 

(B) Singular. 

(iz) Mancipatio, ll. 22. 

\b) 6Vw(' /// jun, II. 22. 

(< ) I'auupuK II. 41. 

{d) Jhaidt.o propria. Just, hist, 11. 7. 2. 


fi) Ptopi^ r iiuptiiiu Just, hist. II. 7. 3, 
(2) Moi tis ciiuui. ibid. II. 7. I, 

(/) Succession on dc.ith. 

(1) 1 egaty. ll, 97, 191, 

(2) J-tdi'uvnimissum sttr^ularc, II. 260. 


(E). On the causes renJeriup^ a Testammt invalid. 

When a testament would not staiuh it might be either, 

i njunutrif I 

Aon /lire factum^ owing to some original defect: 

Imperfect urn: } 

t, / f *1^ ^ oinitteii or disinherited without cause : 

testator have not teiiamenti fadto : or if the heir 
hast* It not: 

Ruptum: by an agnation or quasi -agnat ion ; by a subserjuent tcsti- 
menl: by revcycatum or destruction: 

Inritim or tmtum: through a capitis dimimUio of the testator, or 
through no heir apjwanng under it ; 

Destitutum: also when no heir apjHrars under it: 

.' when a querda tnoffiewst is sustained. Sec Just. Inst. i8. 
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(F), On the Dccurionaius, 

The dccuriofus were the nienil)crs of the senate of a municiphim^ L e. of 
a town which was allowecl to mana^je own internal affairs. Originally 
the municipa or burgesses, convene<l in their general assembly, seem to 
have held the sovereign power: they elected the magistrates (see Cic. pro 
Clucntio^ 8) and they enacted the laws (Cic. dc Lc^. ill. i6) : but the power 
of the assembly gradually decline<i, and the senate usurped its functions, 
directly ndininisiering all business, instead of adopting and passing the 
matters sent im to it by the viunicipis. The senate and its members are 
denoted by different nrinies at different jicriods of Roman history, originally 
ordo dciurionum (for instance, in Macrobius, Sat. il. 3. 11, where there is 
an anecdote that Caesar hnind it more difficult to get a dccimonatus at 
l‘om}K‘ii than at Rome), then simjdy, finally nma^ and the members 
(umU\ or dirurionc^. 1 luring this hist jjeriod tlic magistrates of a muni- 
ripiitnt weie lunniiiated by the dfCunouiSy and the functions of government 
apportioned Ix'tweeii the two. The first infringement on the rights of the 
munmpes as a body may be referred to the tirn^ of Augustus, who ordered 
that the right of suffrage at elections should be conliiied to the dourioncsi 
and ftoin that time the name of muutcipcs, originally applied to all the 
inhabitants, is cunfuied by writers on the subject to the members of the 
senate or curia. 

As the daurioftc^ were thus invested with so large an amount of power 
and influence, it may be asked why in later times it was dithcult to find 
men willing to become memliers of the corporation, and wdiy had devices 
to be invented to keep up the numbers of ilu dtna: fur iiisiance that of 
allowing legitimation to In* effected b) enrolment of an illegitimate son as 
a lueinliei of the nina [pti oHaticiim iunac). The aiisw'er is that the 
alisoijUion of all ]H»\\er b\ the empeiois m later limes rendered the oflice 
one of intolerable res)Hmsibiliiy, ami fuithcr that heavy fees attended the 
eiirolmcut of a new mcmbci. 


{(]), On Cih/mi and the Ltx rapid Poppi 

The 1 i\\ I'apia I\ppaca iutrodmed important alterations into the law of 
accnials and lapses. Let us first consider the i)ld law on the subjeil. 

Riiw lolls to the IxA. leg.acies which utterly faded fioin the death or 
incapacity ot the legatee, or Irom any original invalidity of the becjuesl 
lapsed to the inlienlaiice, and so benefited the heir. Rut this lule did not 
immediately ajiply to codegacics : these only la}>scd if both or all the 
co-legatees weie unable to take. 

lienee if some of the co-legatees w’ere able to take, there might be 
iUTrual instead of lapse. Thus 

(1) If the joint-legacy hail In'cn given dhfuucthii tin which case the 
co-lt'gntces weic styled tc tan funcii\ there was no accrual, for each legatee 
had from the iK’gmning a title to the whole thing : 

(1) If it h.ad been given coujum/tm, (in w hich case the co-legatees were 
tcrmeil tr tt vetks eotijuucti), accrual was generally alloweil, i. c. the sur- 
viving legatee or legatees look the share of iheir deccascil associate, the 
only exception licing in a legacy by damnatioHy where there was a lapse 
{n. 105): 

(3) If the joint legacy had l>ccn given with a specification of the shares 
to be enjoyed by each legatee, (in whiclicase the co*l<^atees were said to be 
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rbis ccrniundi,) there was no accrual^ but a lapse, on account of the 
ration of the interests ah imiuK 

The Lex Pafia Poppaea '^wept away all these repilatioiw an^l left the 
law thus : all inhcntauces ami legacies to unniarrieil ami ehildlc'ts ihtsous 
were void and were termed uhiuca, (but caPtbes by m.orying within one 
hundred das’s could avoid the lorfeiiurc; and in llie ca'*e of orbt only one 
half the l)e<piesl auiueuffi^ I’lp. xvil. i, (iauis li. 286): 

lA'gacies which would have lapsed or acinn^l by the civil law were nut 
under the same rules and said to U* /// iausa cadua. These rules were llint 
coiiuca should go; 


(i) to co-legatces jolnc<l rc P vn'ha or verbid and Inning children. (As 
wc said alxive those joined re would of coulee get the lull legacy Itoni the 
universality (d their oiigmal title and therefore wanted no help from the 
law): failing these, they went 


(:) to the heirs who had children : fading lliese again 

(3) 1 ’^ legatees generally (not (onjuuJi) who had (hildren. 

All the c rules were aLjain abolnlnsi by jmtini.in, (see t ode vi, 51. it,) 
and llie old regulatioin wcie icstoicd almost cv.uilv, but tlie exu'ptional 
law as to IcL'a^ies bv damnation was m»i re enaiUd. 

(!aracalla had piesiously *abrognted the In /by';,; Ppptfem and made 
caduca go to the 


(II). On the Classifuatiott of LopiKics. 

The following tabic e\hibi|s the resemblances and difTcrcnccs of the 
various fonns of legacy : -■ 


I. 


n. 


III. 


IV. 


Per 


Form, 


Direct iH'om* Simple ^ harge t ’liargc upon Direct IxHjucit 
to the upon llie heir, the heir m .1 to one of seve* 

j>ecub.ir form, ral joint *hnr^. 


Process for 
recover)'. 


Vimlicalio. 


Condicljo. 


C undid io. 


i udidum t; 
ar 
dae. 


Subject 


Property ex Anything Proj»frty of ProjK^rty 
jure {honfium whatever, whe^ the testator or the t 
of the testator, thcr l^dongmg the heir, 
to the t* s|.uoi, 
the heir, or a 
stranger; in 
existence or 
future. 
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L II. III. IV. 

Per Viniiicd' Per Damna^ Sinendi mode. Per Praecep- 
tionem. tionm. tiomm. 

Conjoint Shared equal* Shared ecjual* Shared equal- Shared equal- 

U'gacy. ly : accrual al- ly ; no accrual ly: accrual al- ly: accrual al- 
lowed. allowed, but low'ed. lowed, 

lapse to the 
inheritance. 

Disjoint Shared equal* Paid in full to Paid in full to Shared equal* 

Lcqjncy. ly. each legatee, firsi claimant: lyh 

whether to se- 
cond also a dis- 
puted point. 


(I). On the Classification of Obifations. 


Obligations according to the Roman law are* divided into (A) Natural 
and (H) t'lvil. 


A. Natural obligations again are divided into (a) those which the civil 
law al)solutely reprobates (see Wanikoenig's Commintitnes^ Vol. ii. p. 158), 
and (b) those on which an action cannot be grounded but Mliicli can be 
used as an exception or giound of ilefence: fiuda piuta, 

II. Civil obligations aie also subdivided into (a) civil obligations in the 
strictest sense, i.e. obligatiotb furnished with an action by the civil law, 
{ji) praetorian obligations, which are enforced by an action giantcd by the 
later legislation of the Piaetoi’s edict. 


(a). Of tlu*sc civil obligations in the strictest sense there are two sub- 
divisions, vi/.. (1) those which weie altogether unconnected with the jus 
and based on the civil lavs only, /c^dns lonshtuine: (II) those 
recognized by the ///i and rcceised into and furnished with an 

action by the civil law, ////e <777// (ompndatoc. 

Under < 1) we may classify ( 1 ) obligations springing from contracts stri^-ti 
y’/zr/j, which weie actionable because entered into with special forms which 
the civil law preset ibed: (1) obligations by delict: (j) what weie called 
ex variis lausiirum fip4ris^ ari^lng chielly from quasi contiaits 
or quasi-delicts but not entirely conhnctl to these. And to these at a later 
))eri(Hl weie added (4) two descriptions of pact (see A. b. above), viz. 
Ptuta {idjeetii and Paela an explanation of which will be found 

Irclow. 

Under (lI) wc may range contracts of the kinds styled real and con- 
sensual 


(/j). The Praetorian obligations were chiedy lliose called lonstitutum 
lUiae, i. e. a nronuH* to pay a debt already existing accoiding to natural 
law, Imt not enforceable l»y action ; for the exaction of which, after the 
pnmtisc had pnsseti, the Piaetor in hi> edict funiislied an action : and prae- 
fitnum, a grant of the use of a thing during the pleasure of the grantor, 
who again could only recover possession by means of a remedy (the tn/er- 
^ ' di pmane) juovided by the edict. 


* The rul<r*i< to thp kind of legacy n' considered a Icgac)' bj' ^ 
are g»ven acconimg to (idius and ihe habi* idcoucal with one by vtndicatktt 
nianx: the PrtxufuAi Ulpian, xxiv. 
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Dismissing these Praetorian obligations, we will briefly indicate the 
spccich included under the genera numbered l. and li. above 

Contracts slricti juris (I. r, alxjve) were either verkil or hterai The 
verbal being the stipulations so fully describeti by Gaius (in. 92-- 127) ; the 
liknil obligations iRung the mwiimi, chtropapkiu and syu^ta/^/iac^ as to 
which he also says enough (ill. 128—134) to render further particulars unne* 
cessary in this place. 

The obligations from delict (I. a, above) are fourfold, as Gains tells us 
(in. 181— 225), arising either from furtum^ rn/z/ij, damnum mjund datum^ 
or injuna. 

As to the varuu lausarum fyurac (I. 3, alKivcl, Gains says but little, 
and that little indirectly and mfeieiitially in in. 91). We stateil alnivc 
that these ji,i^ifat' included two important l)ranches, tjuasiR'ontratts and 
fjiiasi'debcts : of the foimer .suIhIivimoii we in.iy bung foiwaril es|H'cially the 
instances of Xxo^iomm buslne^^ tr.invacled foi a man without his 

knowledge or consent, wliereby a jural relation .irises, winch is desciilvd in 
detail by MackeKlcy in his M’S^ma Juns Kamam^ JijJ 4f»o -462 ; and solutto 
indibili, touched upon by Gains slightly, but as t(» which Mackeldey also 
gives full inloimation in §l4fi8 470, and lastl\, oanmu/na iUtidi ns^ ti corn* 
rnunity of interest cast upon two or nioie peisuns uithoul .vgiecinent of their 
own, for winch we shall again lefer the readu to Mackeldey, {fiJ 4f>4 4^7. 

The (/turn ddicts are chiefly injurious acts ()f slaves or descendants for 
which the master or ascendant is lH>und to nuike repaiation, some of winch 
are named by Justinian in In\t. iv. 5, i and 2 ; and the act of a judrx (fut 
lUm suam Jiu it iS'i.w. iv 52) is anoihei instance. Anoihei example is 
that of a man who has left an obstacle on a high way, or kept some thing 
suspended over one, which by jiuning a nuisance or by falling on a 
passerd)) or Ins property woiks him damage. 

'riic other n<’ are obligations arising from the contracts of our vins, 
slaves, and agents, remedied by the ,u lions td t/uod juuu (IV. 70), exer- 
atoriii and tn.stUorui (IW 71), (nhutcru (iv. 7?), dt fHwdio d dc tn rrm 
ver^o (IV. 731, or from the delicts of our sons and slaves or mischief 
connnilled bv our cattle, remedied by the actions /nun/r; an<l 
(IV. 7* “80 and Just. Imt. IV K and 9) 

\Ve now' need only specify the chief contacts falling under Clajis tl. 
above, and the piuts gi\ing rise to an action, .md our enumeration of ubliga* 
turns is completed. 

Real contracts, then, are mutuum, a Inan where the borrower lias no* to 
rctuni the identical tlnng lent, but an crjuiv.dent : camnuMiatum, a loan 
where the borrower has to return the identnai llurtg he has received ; dtpa- 
siturn, a loan for the Umetn of the lender, or in other words a cle[)osit 
of a thing for the sake <'f ciistiMiy; with which is classed se<fU£Stratu>^ the 
placing of a thing m the hands of some jR-rson til! its ownership is decided 
by a suit : ptyuus, a deposit as a pledge. Ihc-.ulc'S these there arc certain 
contracts, whicii for w.int of a more s|H:cific name arc styled mmmtnnti^ 
and by the Roman lawyers arc rankeil in four .subdivisions, viz., Ih u( da. 
Do ut JacMi, Fiiao ut da, baao ut facias ; and the first of w hich, though 
called innominate, has a name, pamutafio. 

Consensual contracts are Emptw Imditio, I Math Conduct to^ Socidas 
and MandcUum, treate<l of by Gaius (III. 135— 162), Emphyteusis^ ora leaiRr 
per|>ctua) on condition of the regular payment of a rent, and Supcrfuia, 
a lease of a similar character, but referring only to the building on a parti- 
cular plot of land, but not affecting the Wl, and therefore terminated by 
the destruction of the building. 

The contracts described as real or consensual are honat that is 
to say, the judex who has to decide cases arising out of them may entertain 
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equitable pleas or answers. So also are the quasi contracts and quasi- 
delicts. 

Pacta adjccta and Pacta Icgitima (see I. 4, above) still remain to be men- 
tioned. The former are agreements attached to borne pdci contracts, and 
regarded by the law of later times as forming part of the contract, so that on 
their breach an action may be Ijrought. Kxamj)les are an agreement that 
on the jnircliaser selling again wliat he has bought, the vendor shall have 
a right of pre*emption, kc. ike. (see M.ackcldey, ^419). Pacta Itxittfna are 
of various kinds, but the cliief are the pactum dotuitwms and that de dote 
comtitucfida. These again aie too minute in their nature to lie discussed in 
an elementary treatise, and we reler the reader desirous of information 
to Mackeldey, 420 --428. 


(K). On the Decemviri^ Ccniimvirk Lex Pinaria^ Lex Aebutia^ 

Leges Juliae, 


A. Th« Dci ctuviri stlihus judicandis. 

From the time of the xn 'Fables dcmv'm seem always to have existed 
in the Koman state, a fact which is indicated by lavy (III. 55) in the words 
he (juoles Iroin a law of the consulship of Valerius and lloratius : “ut qui 
tiilninis j)lel)is aedililnis judicibus dcccmvtrn nociiis^et, ejus caput Jovi 
sacium esset, familia ad aislcui Cereiis Liberi laberacque venum irel.** 
lavy tells us that the oiigmal Decemviri, by whom the XI I Tables were 
drawn up, themselves exercised judicial functions ‘Smgiili d cimo qucxjue 
die,” (111. 33). When the consular g<*veiiiment w'as le-estabbshed a court 
{ddi'icmrDi was still kept in existence, and, aciording to Heffler, had the 
cogm/aiue of almost all suits up to (he date ot the institution of the Praetor’s 
office (ii.c. 367). Tnlil that c\enl llelTteralso holds that there w'as no giving 
of a /wYci. except in cases wheie the law specially pn)\ided foi suits being 
CondiHled per fudun po.itu!aiioncm : grouiniing lih opinion on 'lab. I. 1 . 7 ; 
“Ni paguut, in comiiio aul mfoio ante meiidiem causam coniicito. <juom 
jieiorant ambo piac'-entcs post meridiem piaesenii sibtem addiciio so that 
the dt'icmvtn had what in later limes vviis styled eo^nttw extrao) dinana in all 
sacramental y cases. 


H. Fhc Ixx Indiana, 

This L'x enacted about K r. 350, effected a great change in the functions 
of the dcitmrtn. A large numlK.‘r of .actions had already been wilhdiawn 
fnirn their cvtgni/.ance, and translened to that of the Piaetor; and possibly 
Iwcause this magistiate wmshow overlnir<lened with busiiu^is, the Lex Pmaria 
empowered him to appoint a /udex from the number of the i/ft cwr//*/, such 
jHiicA not receiving a geneial but a special commission, that is, one confined 
10 the paiticulai c.ise eatrustal to him. There is iiulctsi a i)ass.ige from 
Pomponius in the (/) i. 2. 1. 19) which seems to refer the institution 
of dcumi in to the same )>eruv<l as that of the ^/Ulltuof 7 /// vtarum, &c,, the 
wonls l>emg, “delude quum esset necessarius magistratus qui hastae prae- 
csset, Decemviri htibus judK-andis sunt constituti. Kodem tempore et 
quatuor \*iri etc.” Hut as we know Irvnn Livy that the office existed pre. 
vkmvly, we must admit that the strict meaning of amstttuti should not 
Imc p*^‘sse<i, but lh.n we ought r.athcr to understand that some new^ function 
was conteritnl on the <f4«cw.*7r/; and hasta will then l>e interpreted as 
the iWicramenlary actions for winch the Ia‘x Pinaiia authorized the Praetor 
to call in the dcccumn as judua. This explanation will, however, 
occdfiitatc our placing the Lex Pinaria in the year 308 B.c. instead of 
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350 B.C., l)ecause Pumponiiis says the quatuon'iri were instituted at the 
same time as the tnumviri aiptidLu and the date of their ui!ftiimi<m is 
B.C. 308 ; hut, firsts we are not Ixmiui t()Con>ider that IVunponius is accurate 
to a few years in his \ery sketchy account ; and, second, even if he he, there 
is no very valid reason for the commonly- received opinion that li,c. 350 
is the date of the Lex Pinaria. 

C. THl Lex Aebutui, ( iaius says that by this law and the two Julian laws 
the lei^is ihttPfiei were aht^hshed, save in two cases, wl actions refeirinj^ to 
diimttutn tufectum and actions tne<i l>cforc the iYntumnt i. Those who 
wish to know exactly how much was eflected hy the Lex Aebutui and the 
Zr^Y.f ynluie respecli\elv, slwuild consult lietlier’s Ob\en'attoHt^ pp. 18 41, 

a jKirlion of Ins wmk loo lon^ lor iiaiiscuption heie. The icsults he ariives 
at are these : the l.ex Ae'utia maybe dnuled into two principal clauses; 
1st that the eettfumvtn should )iul^w in all sacr.\mentar\ cases of a private 
nature, save only that the cooin/amo of (juestioiis toiiclnn^' liberty or citi- 
zenship shouhl be left to the ti.eefn:‘in sLtiibui lUtitittuLs^ , ^lul that all 
Other causes whuh had previously U’en sued out pet /uLieu tirlntme pt^stu* 
lattonem 01 per ivuduiionem shouhl thenceforth be matters of fWmulei^ the 
Praetor having the )uriMiit'tion thereof an<l appoiniiug a judex^ who must 
give a decision within eighteen months fi<ftn his a[>pumtment. 

1 ). The Centumvin. \ his c<)llege consisted of 105 members, three from 
each of the lluiiy-h\c tubes ', and C neio gives a list, the corKliulmg weirds 
of which imjily that it is not an lxllau^tivc one, o( then functions: “jac- 
tare so in lausis centumvn.dibus, m <|utitus usikapioimm, liitelaium, genti- 
iilatum. agnaliomun, alliivionum, e iicumluvtomim, nexoium, niancipi(»rum, 
jianeiiim, lummurn, sidlu idiorum, lestameiiliuum, cacleraiuim|uc iciuin 
innumerabilium juia veiwiitur. (/V ihvf. i. 38.) 

K. The Juluie. In (he leign of \ugusius important changes in the 
constitution of the ceiilumvual i<iUiUt*K»k jd:Ke. i \\{: ditmvtrt <^{hlibii\ judi* 
candid had still xnne slight otigmal and moependent MinvlHtion h It to them, 
but the Julian laws gave them a mu lum tion, that of presidents of (lie toml of 
the eeutuuirtn^ an olin e pr^ vjoudy held j>v ex (pi.u'stf»rs. The numbei of 
thc(Y/////wrV/7 was at the sarm* iimr (*r soonaflti m< leased to iMo. and they 
were divided into two 01 tom tribunals, (some think more,) vvlmh m some 
cases sat separately, although m others (»f more impoitance the whole Unly 
aclcri together as judges Whetlnr nuuh all* lation was nude by the 
Julian laws m their cogm/aiiu* a <i»spu(ed jMunt ; some juiisU have lehl 
that they could no longer leal witii <jet„>ue^ tu tem^ whuh tlienceforth were 
all per Jiumubitft, others have dcmevl ihu statement; Iml there is veiy little 
evidence either way. 

F. 7 'he /Wm of I^oeeit in o C entumvtutl Cdu^e, The plaintiff first 
made application to tin* Pr.otor Lfbamis or iVregiinus^ (having previously 
given notice to his adversary of his iniention to do so,) for leave to piocer**! 
before the eentumun. If leave were granted, fornulities similar to those 
devcrilK'd by (Iaius in iv 1(1 were gone through, ipottnoues, however, for- 
feitalde to the «*pjHHng parly, taking tlie place of the old huramenta^ 
forfeitable to the stale 1 he de^emvin then convenc<l \\\o (entumvtn, or 
those divisions of them who Had to rleuiie on the (juestion, acuirding to the 
nature of the case. 'Phe rest of the |)roccss prcscnleti no jrcculiar feature*. 


* ?>^tCkpr»CiUii$M,i-^.pre>[hme^ • Hcffter maintaius that ap 

e<Rild m i»4>nic eases )«; made tu the Vim 

• See Fevttt*, sub verb. tut i*cfegrioui. See Obi p 
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(L). On the Proceedings in a Roman Civil Action. 

In the present note it is proposed to describe the various steps of a 
Roman action at law from its commencement to its termination. 

We shall, however, first briefly notice the nature and extent of the juris- 
diction of those lii^jlier offiiiaU by whom all points of pleading and techni- 
cal preliminaries were decideil. 

It is, of course, unnecessary to speak here of tlie early histor)' of Roman 
actions, or to examine the historiuil aecount of the changes by which juris- 
diction m iivil suits was supposed to have passed fiom the kings (if it ever 
was in then haiid>) to the consuls. 

It is sufFicient t(j take up this narrative at the time when the Praetors 
W'cre the supreme Judges, invested with that twofold legal authority which 
is descnhnl hy the teclinical terms jurndictw and imperium. (See 111. 
l8i n.) Two fuiutiuiis were compiised in the jurisiiidw^ one that of 
issuing decrees, tlie other that of assigning a judex {juduts datio). 

When therefore the litigants had made up their minds to settle their 
disputes by law, they were accustomed to appdir before the Praetor in a 
place specially assigned for trials. In old times this place was always the 
umitiuud: at a later jieriod the (\mitmm or Fonm was reserved foryW/- 
cuj Puhhiii^ whilst private suits were tried under cover in the Hasdica. If 
the Pinetor heard the cause in his superior seat of justice, he was said to 
preside pro tribunah, if in his ordinary seat, lie was said to try de plano^, 

'Fhe ajiplications fur relief at his hands were of course much more 
unimjiortant and informal at the sittings dc piano than at those pro inhu' 
nah^ where all those cases wcue argued which refjuircd a special argument. 
Hence it liecnme customary for the Praetor, whenever some very imjiortant 
business was brought liefbre him pro tnbuuah, to obtain the assistance of a 
wtsihum, the membeis of which sat beliind ready to instruct him when 
(lifhcull points uf law arose m the course of the hearing^. “ Often,” says 
Pliny^, “have I pleaded, often have 1 acted as judex^ often have 1 sat in 
the com thump 

The Piactoi’s court was closed on certain days, for, as is well known, 
there were dm fa di, dm nefosti and dies tntercisP, “On the former days,” 
says Vairo, “ilic Praetor could deliver ins opinions without utTcnce, on the 
dm nefasti^ oi chise days, the Praetor w'as forbidden to utter his solemn 
injunctions Jlo, Dteo, AdduoP consequently on those days no suits could 
l)c heaul. The business Indore the court w’as distrilmted mctlkKlically over 
the dies fasti ; thus on one day postulaiioms only would l>e taken, on ano- 
ther (Opnttonc^. on a third decrees, on a fourth manumissions, and so on, 
an arrangement perfectly familiar to the pmctising Knglish lawyer, who 
lakes care to pu»vide himself with the cause lists of the courts he has to 
attend ^ 

Frvmi this shott notice of the sriperior courts and their characteristics w’e 
procml to dcseiibe tlie actual method in which suits were conducted. 
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Before resorting to law it was usual to endeavour to bring about an arnica* 
ble settlement of the matters of diffea’iice by means of the intervention of 
friends. If their efforts were unavailing, the dispute was referred! to Court, 
and the first step in the suit was the process termed In /w 7wan(f. In old 
times this In Jus Vixatto was of a very primitive character. The 
on meeting the defendant bade him follow him into couit ; should 
fendant refuse or delay to obey the mandate, the pKiintiff called on the 
bystanders to bear witness to what he was doing, touching them on the ear^ 
as he difl so, after which he could diag his op|H)nent off to court in any 
way he pleased. In course of tune this rough aiul ready form of summons 
was gt)t rid of, and at length the metlunl of direct apjOuation to the Prac* 
lor was adopted, by whom a fine w.is impose<l in case his order for apiw.ar* 
ance were diMibeved. The deiendant, if he oUn-erl the summons and made 
his appearance, was able to obtain an interim «lischarge, either by procuring 
some one to Uxome surety lor his fmiher appearance*, or by entering into 
what called a Ouinuw/io, that i'. a settlement ol all matters in dispute. 
Should neither of these lOln^e^ h.ne been adopted, the defeiulant 
announcing his intention to light the cave the next step in the business wa« 
the editio actiouis. 'rinsjmued liom the plainlilT, and was in effect the 
actual commencement of the cave itself. Hy it the dehuidant was fonniilly 
challenged, and ujkjii it he might, or lalher was obli;^ed, either to accept 
service, or to ask for a vhort delay in oidei to cnnsidci as to the pinpriety of 
accepting. 'I'he plaintiff, howevei, might if he ph*ased declaie his aim and 
object to the defendant at the time when the rciu/ze in was issued*, or 
after its issue he might iiiformaii) and out of lourt state his demand to hU 
opponent, or tell Inrn the form of action he intended to adiipl^ Which* 
ever nuKle he did adopt, the result wa^ that the presiding m.igisirale and 
the defendant learned from the plaintiff that he intended to pustulate V’ 
i. e. make a foimal demand ol a ioi mnUi. 

i\o p.uticular phraseohtgy or form.il language was irnjiosed upon the 
plaintiff m the publication ol the cY/Z/e. 

As the sedection of the [>artnu)ar form of actum was entirely in the 
lairitiff’v power, he was [lernmied to vary the foim at .my time Inrlore the 
nal settlement of the pleadings, (that is between the adumis fditw and 
\S\t deduct 10 in judktum) Uix "ediia adio Jutufoc Utn demomlritC' 

says the (''Kle**. 

Of course such dangers on the pI.aintilTs part were met on the defen- 
dant’s side bv af»plic.almns for delay, and the costs conse<jiient U|V)n thew 
del.ays were thiown on tlie pl.untilf Sometime.s the form of action prayed 
for w'as iiuflmivvible m itself, Murutimes the m^xle in which it was pre* 
senteci to the court was •bjectumat-le : in either of these exenls the ITaetor 
rcfust*d tt> allow' it, and whether this refusal were immnliatcdy upon the 
actmm (ditto or at a Inter }>enofl, the iVarlor wai» not lunind to declare 
such refiival by a dccutum, but could if he (hose simply pay no attention to 
the application. Hence, during the r^'-gime of the U'tds adiones the im^Kir- 
tance of strict and preciv: ,ompliarice w'llh the rules of pleading, for the 
coii-scquence of ill-drawn or badlv -worded [ileadtng on the part of the 
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plaintiff was failure, or to use the technical phraseology, cama cadebat. 
During the formulary period there was not so much risk of this mishap, 
for the Praetor himself used then to mark the verbal mistakes and errors in 
the plaintiff s intent to^ and neither was the ibsue of fact fixed, nor the case bent 
for trial to the judex ^ till the formula was propeily drawn. Thus time and 
opportunity were given by the court for the correction ofall technical omissions 
and mistakes l)elore trial. Still the plaintiff, even at this period of proce- 
dure', did incur the danger we are speaking of, for the trial being at his risk 
and peril, if eventually it turned out that the formula adopted did not lit 
m with Ins cause of action, he failed m his suit. 

It is deal then that up to this stage the chief, if not the only active part 
in the proceedings was [ilayed by the plaintiff, and that whilst it was 
open to the delciidant to take advantage of all his opponent’s mistakes, he 
luniHelf was called upon to do nothing, so far as his defence was concerned, 
before the vadimomum was settled. 


These jirelimniaries therefore being completed, the plaintiffs next step 
was Vildan rcum, that is, in a particular and set form of words to pray that 
the defendant might fmd sureties to give liail for his apjiearance in court 
on a fixed day, generally the day after lh.at followyigtlie application. That 
ihisfoiin taxnl largely tile skill and care of the jurisconsults of the day is 


evidenced by Ciceio’s words*: 


“Ca*sar asserts that there is not one man 


out of the whole mass before him w'ho can fianie a vadimonium''' 


d’he 


fonn itself is lost'*, w’e may, however, surmise something of its nature 
from a passage in the oialion Pio (Juinctio. It seems clear that in the 
vadnnonnun were lixcd the day and place ^ wdien and where the parties 
were to appear belore the Tiaelor in older to have the formula drawm 
up^, that in cases wdieie the trial w'as to lake place out of Rome the 
name of the magistrate in the provinces who was to give the formula was 
inserted, and that wdicre a defendant who w^as living in the provinces 
claimed a right of trial l>efore a Roman tribunal the name of the magis- 
lialc in Rome was slated by whom the formula was to l>e drawn up. 

Various other teclimcalilies attached to the vadimonta. Two or three 


(mly need be specified. In the fust place, as we have seen, bail might lx; 
exacted upon entering into a vadiwonium ; but it might also U* entered into 
without any bail or surely, and then it w as lennnl purum ; again the 
dclendaiit might be called upon to swear to the faiiiiful discharge of his 
promise, or neupefatate^ miglit be named wuih authority to condemn the de* 
iendant in costs to the full amount of his vadintonium in ease of non* 


ttp{K‘aranec^ It the defendant answered to his bail he was said ladimonium 
sntm: if lie forfeited his recogni/anccs, vadt/nontuni deserere; if the day of 
ap[H.*a ranee were put off, vadimonium dtfferre was the technical phrase^. 
'I'he conseijuduc'' that ensued upon the vadimotnum being enlereil into 
were as follows: where the tw'o parties appealed in person u{>on the day 
fixed, the objc'ct ot the mdimcnium Ixung thus securetl, the vaJimomum 
itself was at an end ami the proceedings went on m the regular way, which 
will presently lx* descnlxxi : if, howe\er, one or the other of them failed 


* Thus Ciccns, " lu hahenwis 
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to appear when the Praetor directed their case to he calbi on (r/Airv/), 
the result, in case the plaintiff were in fault, was that he lost his case] 
{causa cadebat.) but the judg:inent was not final and in liar of all further 
proceedin{^"s. In case the defendant were in fault, his vadimautum was 
said to be dcsertum, and the plaintiff was auihori/ed to sue him or his 
bail (which he pleased) cx stipulatu, for the amount stalcnl in the vadimomal 
fprmula. Another means of secunng attendance in court was a 
entered into by the parlies themsehes without the intervention of sureties; 
and then on default of apjK'arance a mhsto in po\<t'SMi>nm was gi anted. 
This was given by the IVaetoi’s csliet, and enabled the plaintiff to be put m 
possession of the defendant’s goods*. 

Such was the process by whicli care was taken on the one hand 
to prevent frivolous and vexatious actions, and on the other to bring 
the parties to joinder of issue, 01 to that stage wheie a formula could 
be granted. For this jniijiose the fonns weie these*. The Piaetor 
having taken his seat in court, ordered the list of all the actions that 
had been entered and demanded tw'o days back t<» bo gone tlirongh, 
and the paities to them to be called into court. Ills object in ilonig this 
was to dispose of the ihidimonta and to ti\ tlie ditfeient jiiditui. The l ase, 
therefore, being called mi, sU]>posing both panics weie leady, the de- 
fendant, in reply to the citation, said, “ Whcie ail thou who hast put me to 
my bail, whcie art thou who hast eitnl im*: see heie I am leadv to inrel 
thee; do thou on thy side be readv to meet me/’ 'I'lie plamtilf to this 
replied, “Here I am:” then tin* dcfi'iidaiii snid, “What s.uest thou?’* 
The plaintiff reioiiicd, “ I sa\ tliaf the ginwls ultu li thou posses.csi aie mine 
and that thou shouldest make transfer of them to me.” rhi> colhMjuj bein;; 
ended, the next stop wa^ for the plaintiff to make hn pintuiatio to the 
Praetor for a formula and a jwh\. Thest tin I'laetor could lefuse, in 
some cases at once, in others uj>on cause diown >upposing he asv nied to 
the postulatio, he graiite<l a (ormula, but fiist heaid both paitiesupon the 
application. .\t tins stage the defendant was alfovtsl eitiu r tn aigiie that 
there was no cause of action, oi to urge the iiheifion (jf some paiticular 
j)lea; the plamliff on the other hand was eniuhd to .ask b>r a judhium 
furiim^ that is, a simple issue uitliout anvspuial pica, or to pi ess for a 
rejibcalion to such plea ns was gMiittd, and to this the ib feiidanl might 
rebut {tnplh arc) and the plaintiH -ur-Kbut ianadt nphnirt- and so on. 
'I'hese prebmiiiary arguim iits look place //c hibunali^ the technical term 
fdr them l>emg ion^ft/ufto jndhii'^. < >.i their ton. luMon the formula w x 
scttletl, and the pi>sfn/afio ;adufs having Imtu made, till final act followed 
by which an end was put to the pieadm:,'^ ilie issue of but being drawn and 
sent in the f irmula to the u l or t(/ 1 np, ra/orn If the issue had provcsl 
to Ik‘ one of law, the mauer wuudd bive never gfme to a /ndti at all, but 
have km settlctl tn furc i»v the I’raetoi. '1 he loimula itself and its com- 
ponent parts arc so fully and cb aily desaibed in the teM of (laiui that it il 
needless to do more than refer to that lot rxpj.mation of them*. 

We have now onivi'sl at the \Kn‘A of the poua’cilings wlimi the partie* 
were in a jHjsuion to have the real question k'tween them settled ; that is to 
say, when they were kfore a judci whose basmes.s it W'as to try the [Kiinl 
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remitted to him in the formula h A few words, then, upon the nature and 
extent of the jurisdiction of the judex wdl not be out of place. The judex 
was a private person, not a trained lawyer^; his position with reference 
to the parties was a combination of arbitrator and juryman; arbitrator, 
Ixicause he was entrusted with what in effect was the settlement of the 
matter in dispute lietween the parties; juryman, because his action was con- 
fined simply to announcing his decision. If he had lieen able to complete 
the in(|uiry by giving a decisive judgment and enforcing it himself, his 
powers would have been very similar to those of an English county court 
judge, 'fhese, however, were more limited. Yet, though he was liound 
by the terms of the formula to try the (juestion of fact, he was not so 
completely confined to it as to be unable to examine and decide upon 
such inatteis of law as weie incidentally connected therewith. To protect 
him ngaiiisl the chance of ml^take'^ in law he was allowed to claim and 
receive the arlvice of the Praetor or IVaeses'* : and in later times, if not in the 
days of Ciceio, he was abo able to obtain advice from a consilium who 
sat on benches near him. (Aid. (lell. ;VW/. Alt, xiv. c. 2.) Anil, further, 
his decisMuis upon legal ])oints were subject to the control and review of the 
Traelor, who might annul the sentence, and eithtr refuse to execute it or, if 
necessary, send it foi a furthei hearing. 

Ill the iiial Itself his authority was strictly confined to the facts specially 
laid before him ; in other words, he bad no power to travel out of the record 
and dcTitle upon collateral matters of fact, at lea^l in actions ^tncti juris, for 
he w’ns able to add pleas in e(|uital)le actions [luhona hoiiat fidci). The 
iutcntio and the condciniuitio were liis guiding lights ; fiom them he learned 
the leal nature of the in(|uiry, and by them he was strictly limited. From 
the one he kruwv what the plaintiff w.as to establish; by means of the other 
he was at little or no dinicultv in making his decision ^ 

1 he cause then was called on, and the panics were summoneij into 
court./// fitdiciuiiL On their appear.mce, the oath of (alumina wms ad- 
ministered to thenr\ and w hen that had been taken, the advocates (/•nZ/'t?;//) 
were expected to open the ca'.es of their clients. This ihey did with a very 
short outline of the facts. After this brief narrative, called causae collcciw^ 


I lie mailer w.av imw in jutheto, as 
scU tn ihc prcMous enquiiics which 
tH fUff Were It nc e^vuy to try 
tn hiul CdiiT hiighsh terms, one 

nnchtain)lv iln*se of "sittings at Nim IVius 
am) in Ihmco ” 

It itrvoml the scoia: of this note to 
dwell at full Icngtli on the uiijwiriant sub- 
ject of R\vnmn IMcading, There arc there- 
fore m,mj m.lttcT^ wlmh cannot n*uv Iw 
cxtjlained, Muh as the consn|uenees re* 
Milling from the lni% the m>- 

vatimi ctTc- ted by thr lita ow/ef/rt/m ni. 
17b, itkt. .ind 1). 4b a :;q , the plaintiff's 
|Kiwer ot nuerrogaimg /« jure, \wi \ery 
Unhke our rv^n tojumon law mterroga- 
tones . roufesiions and acknowlriigments ; 
the oath temicred by the parties e.it h to 
the other Wfore the Pracior , thi pnma 
Und sfiitHAd thth* and ihc ittMine 
Mho; the law tennv «nd times of trial 
Ht Rome and m the I'rosinces , and other 
nwttten of a sinular luinrr. which wmild 
fill the jxages of a more exruustive osm- 
cm the Roman law than ihi* ai* 
10 l>c. 

* A hit of judict* selected fr^m the 


body of civfs was dr.iwn up by each Pr.'ie- 
tor on the i oniniemcmfni of his yc.ar of 
offne and entered m his Album From 
this list the litigants made their own selcc- 
turn fri^ Ciurntw,^\ Strutlv cfnialc- 
mg. the pKuniifl nominated the Judex, but 
the dcfend.mt’s arccptaivcc was ncccssar)'. 
Cic iit i^rat II 70 

*' This assistance wms confined entirely 
to questions of l.iw , for as to matters of 
faot. the Judex w.is to rely ujion Kis own 
judgment and to decide "pront relhgio 
suggerit ” 1) 5 1. 7(> 1 The importance 
and varied work of the juiiicfs arc evi- 
denced hy the f.tct that the title of a book 
of the /b/cir, containing upwards of 80 
laws, is dr\olcd to the Judicia, D s i. 

♦ *' Ultra id qinx! in judicium dcductum 
est cxccderc potestas judicis non polcst'* 
1). JO. V 18, 

^ tv. 17a. 176 The judfx himself, on 
taking his seal, had to swTxr to do hts duty 
faithfully and legally This he did in a 
form of Words a«d '' uh his hand on the 
altar the puttal lAhtmu 

* IV. 15 In the Dtpyst it U called 
CMuiat c^Kjfctia, D.50 17 I, 
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the evidence was adduced, and at the close of the evidence each advreate 
made a second si.>eech, ur^^nug all that could be said in hi^ cheni’s favour and 
commenting on the evidence that had been brought forwaid. The tune 
occupied by these speeches was not left to the discretion of the advocates, 
but limited to so many clepsydraeK When the cause had thus been faiily 
gone through, the last stage in the judictum was the sentence, lieie the 
judex was, as we have mentioned above, strictly limited by the formula, 
and if he travelled out of U, and either assumed to decide upon wh.it was 
not liefore him or touched upon collateral matter, he was said htnu suam 
facere"^, and was liaiile to a penalty for his mistake. With the announce- 
ment of his sentence his jmwer and authority in llie suit ended. The 
execution of the sentence rested with the i'laetor. but n delay ol ^todays 
was allowed between the sentence and its evecutum. When that time had 
expired the sentence became what was called a res pudinita, and upon it the 
successful party could bring his action fir twice the anunint ol money 
awarded by the /udev, and could also obtain a miuto /// ptnsesxii'neui until 
his opponent’s jirojieity was sold to pay the judgment drbt. All this pail 
of the cause was in the hands of the I'laetor, who^e nnpenufn enablul him 
to direct proceedings ag.iiist the paitv lefusing to conijdy with llie dctision 
of 


(M). On the Lci^is Actio per JuJicis Pi 

The strict nature of tlie (utio sjirtunenh and the snious jiA allaclntig to 
it of losing the amount depoviled b\ wa> ol ui. > afnentufu must h.neletl |i) 
devices for withdrawing the scitlenunt ol litiiMous matiriN horn that atlion 
and getting them tiled in a less stmt f>im, in fact, to tin* iiitoxhu turn of a 
jirocess in which equitable coiisiiuclKins might be p«’imittei. It is here 
tlien that we may find the germ of ih<>s(' 'sjuKaMc .’Utions that under the 
iietioucs botiAc fide! finmd so important and valuable an adjaiul to 
the Roman system of procedure. 

That the custom of demanding a fudex was a very ancient r»ne even in 
Cicero’s time we learn from a p.assagc in \\\r de (in lof, wlii-ie he 

speaks of It as ‘That exudlcnt custom handed down ficuu the piactiec of 
our forefathers.” 

Vanous well cTabli'-lied facts show not only the eaily elTorts made to 
mitigate the severitv of the oM ctuniivn law firms by I'lpntable expwlienls, 
but the clireelion th.al those ellorts t'»ok, vi/ the withdiawal of suits bom 
the common law judges and from the trammels of eomniondaw' lorms 

Hence we may reasonalilv com hide in the hist plue. llial all actions 
whicli might liv any jwis- bdiiy be treated equitably w«Te allowed to lie 
heard hy a fudiX or an ,.oAAr. and mxt with equal reasfui infei that all 
such actions as would be set’ led m a clearer and safer manner liy s<mie pio- 
ceis not narrow or so unsuited to the (jucstion at issue as tliat of the actio 
saeramenU, such a^ suit'- about ^»ound.lm•s^ al>oiit iniuiies (:aus('d by ram* 
falls and watcrtlow's, all matters Kspnnng leelmnal knowleflgc and skilled 
WMtn(*sscs, or, as in the case of the Otfio fawiliae ef,tuuudih\ careful and 
detailed treatment, and ail actions lequiiing an adjustment and ratable 
allotment of claim, or an equitable division of damages and intercM instead 
of an assignment of the thing itself, were referred to a /udrx, withdrawn from 
the sacramental procc-^s and handed over to that adit'll judieu postulatio. 
See Cic, de hiCK- 43. 8. 5, 1 ). 39. 3. 14, 1 ), 10. a, i. 

r, f/ II. II, IT 9, VI a. ^ C')c efr /.c/i/. 1 ai h 43. 8, 5, 

• IV. 51. yp. 3. H D 10. I. r 
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A. 

AnsTiNENDl bcneficium, ll. 158, 

Acce})tilntio, in. 169—17^, 215 
Acccssio lemporis, iv. 151 
Accession, 11. 73—78, App. p. 350 
Accrescere in partem, ll. 124 
Ac(juisition through othcis, ill. 163 
167 

Actio ad exhihendum, ll. 73 u 

— alieno nomine, l\. 82, 86, S7 

— l)onae fidei, iv. 61, 62 

— calumniae, iv; 174 — 176, 178— 

i8i 

— capiendi judicis, iv. 17 

— Ca^celliana, iv. 166, 169 

— cerlae credit.ie jK’iiimae, IV. i, 13 

— commodati, iv. 33 

— communi diMdimdo, iv. 42 
-- conecjiti, in i>6 

— damni injuriae, III. 210 -214, 
217 - 219, i\. 9 

— “ de ]»oculio ct do in rcm verso, iv. 

73 * 74 

-- depensi, HI. 127, IV. 9, 25 

— dupli, IV. 171 

— ex interditto, iv. 14 1 
“ exercU<>ria, iv. 71, 74 

— famiiiac crciscundae, 11, 119, 222, 
IV. 42 

— hctitia, IV. 33 tt, 

— fiduciae, l\ 33 

— finium regiiijilurum, iv. 42 

— hcredi et in here<lcm. 1 \ . 112, 1 1 3 

— in dupluui contra iiilitiantcrn, li. 
282 

— in factum pracscriptis vcrlns, Ul. 
144 n,, 222 

— in patrem dominumvc, iv. 70 

— in jK‘rsonam» iv. 1, 2 

— m rera, iv. 1, 3, 91 


Actio instiloria, IV. 71, 74 

— jiidiiati, IV. 9, 21, 25 

— maiid.ui, HI. no, 117, 127, 161, 
215 

* nox.ilis, IV. 75--79 

— iiM.iti, HI. 187 

— per iiidu^ p()^tulatio^cm, iv. 20, 

- pel maims mjeciumem, iv. 21 — 

■ ' pel pi;Mioih e.Tj)ionem, IV, 26 -29 
peipctiM, JV. 1 10, III 
-- j)loliil)ili hilti, 111. 188 
IhililiLiaiia, IV. 36 

— leriiin legatoiiim nomine, IV. 9 
kutili.ina, i\ 35 

•vU laiiiriih, J\ . I4 ?7 

>er\i,ui.i, pi . 35 

— infanf^rM. IV 72, 74 
tiiltlac, I 191, .\jip. p. 34H 

-™ iitihs, 11. 7S tt , 111, K|, 84 
-- \'i f/onurum raptoruin, HI. 209 
Action lor thing or for penalty, IV, 
6 9 

Aitns. II. 15 

AddiLtio, 111. 78 W., 189 ft. 

— hfinoimn, App, p. 351 
Adjudiuatio, IV, 42, 44 
Adjudiulus, III, 1H9 

Adoption, I. 98 - 107, 134, n. 136, 
137* III. 83, 84, App. p. 348 
AdfjuiMtio )>cf alium, la. 163—167 
A<ls<*rtor, IV. 14 

Ad^tiimliior, III. 110—114, ^*5 
Adversaria, in. 128 n, 

Acs csjuesire, iv. 27 

— hoftlcarium, iv. 27 

— militare, iv. 27 

Agcr fmetuanus, ill. 145 tt. 

vcctigalis, III. 145 «. 

Agnatio, 1. 156, in. 10 
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Agnatiosui heredis, ll. 131 
Alienation, ll. 80—85 
Alluvion, II. 70 
Animus dotnini, il. 89 n, 

- reverlendi, 11. 68 

Aquae ct ignis intcrclictio, I. 128 
A(|uaeductus, 1 1. 15 
Aquilian stipulation, III. 170 n» 
Arbiter, iv. 165—165 
Arrogatio, i. 99, 107, A})p. p. 348 
Atiox injuria, III. 224 
Auclor, IV. 15 n, 

Auel(»r.itus, 111. 199 
Auutiiilas tutotis, I. IQO, 11. 80, 85, 
112, III. 43, 107— 109 

11 . 

Ileneficium abslinciidi, IT. 158, 163 
crol loins, II. i6j 173 

- dcliberationis, II. 162 

- separationis, Ii. 155 

Ilona lule possession, 1 1. 43, 45, 50, 
92 94 

lionis (in bonis habere), II. 41, 88, 
III. Ho 

lloiioruin cessio, 111. 78 

- einptio, III, 77 82 

- possessio, ll. 119, 120, 125, 126, 
129, 135, III. 32, 35 //., Ho 

- j)ossfssio cum le aut sine re, ll. 
14H, 149, m. 35 37 

- vcnditio, II, 154, III. 154 
buying and selling, III. 139— 141 

C. 

Caducum, ii. 150, 206—208, App. 
P- 353 

('aelebs, App. p. 353 
Calciularia, 111. 12H n, 

C aluniuM, IV. 163, 172—181, 186 
Capilal, III. 213 

Capitis (liminuiio, i, 159—163, ui. 

('a[)ius ilinnnutio, property which 
|)cnshc.s by a, ill. 83 
Caput, 1, 159 w. 

Cassius, I. 196 «. 

('ato’s rule, il. 244 tt. 

Causa cadcie, iv. 53, App. pp. 360, 

Causa mancipii, 1. 132, it. 160 
Causae collcctio, iv. 15, App. p. 362 
Causae erroris probatio, i, 67, u. 
145. ni* 5 

Causae probatio, l. 29--32) 111. 5 


Cautio, III. 134 n. 

Cedere diem, ll. 244 n. 

Census, II. 274 

Ccntiimviri, iv. 31, 95, App. p. 357 
Certa pecunia credita, III. 78 /i., 
124, IV. I, 13, 171 
Cessio bonorum, App. p. 351 
— • injure, 1. 134 «., li. 24, 96 

— hereditatis, il. 34—3/1 ill. 85—87 

— (to what matters applicable), II. 
28 et seejq. 

— tutelac, I. 168 
Chiiogra}>h, III. 134 
Cl vis Romanus lil)ertinus 

Latin, in. 72, 73 
Codices c\pt‘iisi et accepli, III. 128//. 
Coihcil, 11. 270 <7, 273 
Cofinptio, I. 113— 115, 136 
Cognation I. 156, m. 24 
Cognilor, II. 39, 252, IV. 83, 97, 
loi, 124 

Col led 10 causae, IV. 15 
( oimtia calala, li. loi 
C'ommodalum. 111. 206, iv, 47 
Cummiinio mcidcns, App. p. 355 
ComjH-nsaiio, HI. 182 IV. 63-6(8 
Condcmnatio, IV. 43, 44, 48—53, 57 
CondiMc le^es, l. 7, i\ . 30 
Coiuhction, 11. 79, IV. 5, 18, 19 
('onfaircalio, l. 112 
C'onlusio, HI. 1 82 
Consanguinei, III, 10 
Coiisihnm, I. 18 
Coiisobnni, HI. 10, I4 
('onsliUUa pecunia, iv. 171 
Con>titiitii), 1. 5 

Consliliiliim, iv. 171 App, p. 354 
Contract, ill. >9 w. 

Contracts consensual. III. 135 cl 

('ontr.rcts litteral, ill. 128—134 
Contracts real, in. 90, 91 
Coiuracis verbal, in. 92 ct seqq. 
Conubium, i. 56 77, 79, n, 24 1 

Conventio in manum, 1. 108—116, 
III. 14, 83, 84 
('oiuicium, ni. 220/;. 

Crctio, n. 164-178, 190 

— certorum dierum, II. 171 — 173 

— coniinua, li. 172 

— imperfecta, 11. 177 tt. 

— vulgaris, U. 171—173 
Culpa lata cl Icvis, in. ao; «. 
Curativ), 1. 197 n., 11. 64 
Cuna, App. p. 35a 




Index* 


Damnum infcctum, iv. 3r 
Damnum injmia datum, ill. iio— • 
2I.J, 217 -219 
Daps, IV. 18 
Dare, iv. 5 n. 

Dediliai, 1. 13, 15, 25, 68 
Deecinvui, iv. 15 

— sthtibus jiuliuntlLs, App. p. 356 
Dec ret u in, i. 5 «. 

Decretiim (as tlisiin|nu.'ihed from In- 
teidicumi , I V . 14a 
Decuno, 11. 195, App. [>. 352 
Dediutiu, in. 1S2 n. b; 6H 
DelilH'iamii ))i>te^ias, n. 16:, if>3 
Demonstratio, iv. 40, 44, 58 f>o 
Demuui.iiio, n'. 15 • 

Dcjjosiium, III. 207, IV, 47, 60 
Diem cedrre, 11. 244 ft. 

Diem venue, ll. 244 u. 
l)iminiiti() e.ipitis, 1. 159 163 

Dislienviu H‘Xple^^l, n. 127 134 

— inter cjie!e!«»>, n >35 

— of ein.iiKipale'l elnidun, II. 135 
IlisjKms.ator, I. 122, III 160 «. 

1 lulU'. bonus, IV. 2 1 ft. 

llolus ma!ih, ni. 207 ft., IV. 21 n. 

J)omirmim, ii. 40, App. p. 347 

— of j)roviiKi.il lands, il 4b 
Donatio piopter luiptMs. App. p. 331 

— moiiis i .“umI. 11, 225 
Dos, I. I7S, 11. 63 
Dotis datio, in, 95 n. 

I)upli actio, IV. 1 7 1 
Iluplicatio, n. 127 
DujKindius, I. 122 

i:. 

Edict of the Praetor, I. 6 
Ldicium lof tile I.mjKMor), i. j w. 
Editio aclioiiis. App. p. 359 
Emanci{uuon, i 132 
Einph)teu>is, HI. 145 //., App. p. 

355 

EnijXio-venditif), ni. 139-141 
Exa'jHio, iv. in -125 

— cojjnitona. iv. 124 

— diiaioria, iv. 120, 112—125 

— • doh mail, li. 73 76, 77, 78, 

2 20, 198, ill. {68, ir. 116, i2{ 

— Iitu> divuiuae, JT. 56, 121 

— mctus ouua, If. 111 
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Evccplio mm numcratae pecuniae, 
lu. 134 n. 

— |cuii conventi, iv. ii6“-n6 

— peremploria, IV. 120, 121, 125 

— rei in judicium dediiclac, ill. 18 r, 

IV. 107, 121 

— rei judicatae, 111. 181, IV. u/i, 
107, 121 

— rei residuac, IV, 122 
Exerciloi, iv. 71 

E. 

\acerc. iv, 5 ft, 

.nnijiac emptor, 11. I03"-105 
‘an cum, 1. 1 1 2 
'CNimM, IV, 16 

'•'ictj»>n> iin av tionsl, IV. 32 38 

I'Kiitious p.ivnuni pel ae.s el liluam, 

111. 173 «;5 

Eideicoiinnnv'i, 11, 184, 220, 246 ti. 

— and Ic^pKies eoiinasled, II. 268 — 

' ot individual thing's, 11. 2f>o 262 
ndi konuniNs.uy gilts ol freeilom, 
II. 263 267 

inliehl.UKrs, It. 1,8 1 J 9 

idclU'-sol, III 115 
1 :ejuv^oi% (oiitr.isled with sponsors 
and lid»‘ pioinisMjrs, m. 118 — 123 
EidepioiniNsot, in. 1 15 
Fiduij.i, II. 59 
1 ‘unnul.v, IV 30, 40 
- aTlMiLuia, i\ 163 

— Certa et inceit.i, IV. 49 52, 1:4 

-- in fauuin uuicept.i, iv. 46, 47 
-- - m jUs u;in rpla. IV. 45, 47 

praejndniali'', IV. 44 
hralres patiueles, 111. 10 
Eiectlmeii, classes of, l. n 
Eieedmen ((jualihcations rc<|nisilc 
to make them Konun citi/ciisi, I, 

,1; 

Eructus licitatio, iv. 166 --169 
Eurti vjiiurn, il. 45, 49 51 
hurtum, ui. 183, 195 208, iv. 4 

— (onceplum, 111. 186, igt 

— mamfestum, ni. 184, 189, 194 
“ nec mamfesium, m. 185- -190 

— oldatum, HI. 187, 191 

— prohibitum^ ill, 188, 192 

G. 

Gentilis, m. 17 
GcUio pro berede, n. 166 
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H. 

Habere in bonis, H. 41, 

Hasta, HI. 80 

Heredis inslitutio, ii. 116, 117 
Hcres ab intestate, ill. i et seqq. 

— — (first degree, mus hercs\ 

III. i~8 

— (second degree, agnatus)^ 
HI. 9—16 

— — (third degree, HI. 

17 

— cxtraneiis, H. 16 1 

— legilimus, 11. 149 w. 

— must not lie uncertain, H. 242 

— neccssarius, n. 37, 58, i53-'-i55 

— suus et neccssarius, H. 156—158, 
i86-“i88, HI. 2—6 

I. 

Tgnoniinia, iv, 60 w., 182 
Iniperium merum et mixtum, HI. 
iSi 

In jus vficatio, iv. 183, App. p. 359 
In possc'isione esse, iv. J53 n, 
Incerta persona, li. 238 
Indelnti solutio, Hi. 91 
Infamia iv. 60 182 

Infanti proximus, 111. 208 ft, 
Infitiatio, 11. 281 
Ingcnui, 1. 16 

Inheritances by testament, ll. 100 
et se<j(j. 

— of dediticii, lit, 74 -76 

— of It ceil men, HI. 39~'42 
of fieedwomen, HI. 43, 44 

— of 1 ait ins. Hi, 56- 71 

— oiiintestacv, hi. i et seqq. 

— — (piaetoruvn), HI. 25— 31 
Injuria, Hi. 210—222 

— atrox, in. 224 

Innominate real contracts, HI. 144 
w . App. p. 355 

Inofticiosum lestamentum, H. 127 w. 
InMUur, IV. 71 

Institution of the heir, n. 116, 117 
Inteniio, iv. 41, 44, 54—56 
Inter caeicros, (disherison), IL 128, 

>34 

Inieixlict, iv, 138—170 
Interiliclio aquae et ignis I* 90, 128 
Intetxllctum adipiscendae posscssio- 
nis, IV. 144 

— de precario, App. p. 354 

— du)»kx, IV. 156, ibo 

— nc vis tifti, IV. 145 


Interdictum posses.soriura, iv. 145 

— Quorum Bonorum, ill. 34, iv. 

>44 

— recuperandae possessionis, IV. 154 

— relinendae po.ssesbionib, IV. 148 

— Salvianum, iv. 147 

— seclorium, iv. 146 

— simplex, iv. 156, 159 

— unde vi, iv. 154 

— uti possidetis, iv. 148—150, 160 
-- utrubi, iv. 148, 151, 152, 160 
Interim 'possession, iv. 166 

Iter, H. 15 

J- 

Judex, App. 362 

Jiulicatunvsolvi satisdatio, IV. 25 
Judicium^ calumniae, IV. 174—176, 
178—181, 186 

— contraiium, iv. 174, 177—181 

— lamiliae eicrscundae, Ii. 219, 222 

— faicluarium, iv. 169 

— impeno continens, Hi. i 8 r, IV. 
103 -109 

— • legilimum, HI. 181, IV. 103— J09 
juman Latins, i. 22, ill. 56 
Juiisdictiu, HI. 181 App. p. 358 
Juiisprudentes, i. 7 
Jus altius tollendi, H. 31, IV. 3 
-- civile and jus gentium, I. i 

— liberoriim, I, 194 

— postliminii, 1, 129, 187 
“ prospicieiidi, IV. 3 

— Quirilmm, l. 54, 167, il. 40, 88, 
111. 80 

Jusjurandum de calumnia, IV. 172, 
174. 176, 179, 181 
Jusla causa, 11. 45 w. 

L 

Lalieo, 1. 188 

Lijiscd legacies, 11. 150, 206—208 
Litim Jumani, 1 . 21, Hi. 56 
Lit ills can bec'ome Roman citizens, 
I. 28-32 

Lalium m.ajus et minus, l. 22 95 

w., 96 

lx^»:icies compared with fideicom* 
missa, H. 208—189 
Ix'gacy, action for recovery of a, 
U. 194, 204, 213, 219, 222 

— ante heredis inslitutionera, H. 229 

— conjoint or disjoint, ll. 199, 205, 
207, 208, 215, 223 
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Le^cy, dcfiaition of, n. n, 

— invalid, 11, 119, aja, a35, 136, 

per damnationem, ii. aoi—ao8, 

— per praecc[>tiuncm, li. 116—113 

— per vindiationem, 11. lyj— aoo 

— jxienae nomine, 1 1. 135, 136 

— post mortem liercuii's 1 1. 131 

— sinendi modo, il. 109—115 

— subsequent alienation of, 11, 198 

— to an uncertain t>erson, 11. 138 

— to one in the poUUas of the heir, 

II- «44 , 

— to one havini; the heir in his 
potestaSt II. 145 

— to posthumous sinnjjer, n. 141 

— undei condition. II. joo, 144 

— various kinds of, App. 353 

— voting «)f a, II. 195, 304, 313 
Ix‘gaiarii oonjuncti, App. p 551 
Ixgatcc, partiary, 11. 254 

Ix'gis actioncs, 1 . 184,11. 14,1V. n, 

13 

I. (.‘git i mo jure, II. 35, 1 19 

Ixgitimus hero, n. 149 

Inciting and hiring, ill. 143—147 
layt, 1. 3 

— Aeimtia, iv. 30, App. p* 357 

— Aelia Sentia, I. 18, 15, 19, 37, 
40, 139, III. 5 

— A{)uleia, in. ni 

— Aquilia, in. 310-119 

— Atiha, I. 185 - 1S7, 19;, i/) 
Calpurnia, iv. 19 

— C laudia, I. 157, 171 

-- Cornelia (de ‘^icnriis), HI. 113 «. 

— — (de sjHinsu), in. 134 

— Kalcidia, 11. 337 

— Furia (dc sj^msu), ni. I 3 i, iv. 
33, 109 «, 

— Furi.i Caninw, I. 43, 46. 139, n. 

5.58, 130 

— Furia Tesktamcntaria, li. ai 5 i i'» 

n 

— Hortensia, l. 3 

— Julia de adulicriis, il. 63 

— — de mantandis ordmil^us, 1. 

178, ir. Ill «, 144. *50 

— Julia ct Papia Poppoca, I. I45, 
n. Ill n. 

— Julia et Pbutia, n. 45 

— Julia cl Titu, l. 185—187, 195, 
196 

' Julia Juditiaria, IV, 33, 104, App. 
P- 357 


3<9 

Lex Junia, i, 11, 167, u. no, 175, 
HI. 56 

— Junia Vcllcia, II. 134 

— Marcia, iv. 13 

— Meiisia, 1. 79 h. 

— Papia Poj)poca 1. 145, 194, II« 
1 1 1 w., 300 - 308 , 386, 111, 41, 44, 
46, 47, 50-J3 

— Pinaria, iv. 15, Ap|>. [\ 356 

— Poetilia, in. 78 n, 

— Pom|K*ia, 111. 133 

— Pubitlia (dc Sjiousuh UI. 117, IV, 

33 

— .silia, IV, 1 w., 19 

" V.ina, IV. 35 

Viu-Mina Ilcreditatium, UI, 115 
' Voemiia, lI. ilh, 374 
jbertini, cI.isml.^ i»f, 1 . I] 

.ilK'itiniis dctini*^!, i, 1 1 
( irtiniis, 11. 3^7 //. 

.ibripcMis, I. 119, II. 1O4, 107 
,uit.iti(» friutuum, IV, 166 — 1^9 
jtiuni, III 193 ft, 

.inttuni, III, 191, 193 
.is ft Miidiciae, IV. 16,91—^4 
.iJcni suani facere, 1 \ , 53 
.ills CMUlrvlatii*. 111. 180 
Lfxatio eonductio, ni. I43— 147, 
305 

Ivocalio in j^rjx‘tuuin, UI. I45 «♦ 

M. 


cr, ni. 79 
t’j>s, n 1. Ho 



ft seqq. 

Maiicipmm, I. 116-133, *.^8 

141, n. 90, 103 , IV. 79, 80, 

App. p. 347 

— ilisiinction k-twecn m, and ma- 
nus, I. 113 

M.and.itnm, III. 155—161 
Manumission, i. I 7 , 10, 36 

— by census, I. 10, I40 

— by tfslamcnC I. 43 

~ lawful causes for, 1. 38, 39 
Manui, I. to8— 116, 11. 90, IV. 80. 

App p W7 . . 

— and jKitesias coexisting, 1. 130 

— conscrlio, iv. 16 n, 

— inject io, 1 V. 1 I -35 

juo judicato, IV. 2 3 
— jHira, IV. 13 
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Marriages prohibited for consangui- 
nity, 1. 59—64 
Minus-petitio, iv. 56 
Missio in possessionem, App* pp. 

36 «> 363 

Mucius (Quintus), i. 188 
Municeps, App. p. 551 
Mutuum, 11. 82, III. 90 

N. 

Negotiorum gcstor, l. 95 iv. 33, 
84 App. p. 355 
Nexum, ii. 27 HI. 7 ^ *74» 

IV. 15 

Nexus, H, 27 ff. 

Nomen arairium, HI. 131, 131 
— tmnscripticiiim, HI. 128—130 
Notio, HI. 181 w. 

Novfttio, H. 38, HI. 128 176— 

179 

Noxa, HI. 189 w., IV. 75 
Noxalis causa, i. 141 
Noxia, IV. 75 
Nuncupatio, ii, 104 


0 . 


Oblatio curiae, App. p. 352 
Obligation, HI. 88 n. 

— a'ssion of, II. 38 

Obligulio naturalis, civilis, practoria, 
HI. 137 tt.y App. p. 3 M, 

— stricli juris and bonae fulci, App. 

Occupation, title by, ll. 66—09, 
App. p. 350 
Ofheium judicis, H. 220 
Omission of adojUed children from a 
testament, il. 138—140 

— of children from a testament, ll. 


0 |X)rtcre, iv. 34 n. 
Orbus, App, p. 353 


r. 

Pact defined, ill. 8<) «. 

Pacta adjecta, Icgilima, practoria, 

App. n. lU 
Partiary legatee, H. 254 
Parlnei^hip, III. 148—154 
Patria potcslas, i. 5S*~57»^7» 

94. II. 87 

Patron, rights of, i. 37 w. 

I*aymcnt by mistake, H. 283 


Peculium, ii. to6 HI. 56 
Pecunia certacredita, Hi. 78 124, 

IV. I, 13, 171 

Per capita, per stirpes, iii. 8, 16 
Perceptio, 1 1. 14, App. p. 350 
Peregrini dediticii, I, 14 
IVriculo (actio cum vel sine), iv. 162 
Permutatio, Hi. 141 
Peroratio, iv. 15 

Persona, 1. 9, ill. 160 n.y IV. 183 

— incerta, 11. 238 
Petitoria formula, IV. 92 
Pignoris capio, iv. 26 — 29 
l^laguim, III. 199 

Plcbs defined, I. 3 
]‘Iedge*credil()r, II. 64, III. 203 
Plus'petilio, IV. 53—60 
1‘opulus defined, i. 3 
Possessio animo solo, iv. 153 

— bond fide, ll 43, 45, 50, 92— 
94 

— bonomm, ll. 119, 120, 125, 126, 

MS IH. 32, 33. f/. 
civilis, II. 51 ;/. 

— cum rc aiil sine rc, 11. 148, 149, 

HI* .^ 5~37 

— lucrativa, ll. 52 

— per alium, H. 89, 90, 95 IV. 153 

— pro herede, 1 1 . 52, IV. 144 

— vitiosa, IV. 151 
Postlimmium, I. 129, 187 
Postulatio judicis, App. p. 361 
Postumus ahenus, ll. 241 

— heres, ii. 130— 132 

Potestas coexisting with manus, I. 
136 

— (over children), 1 . 55— 57 » 87, 88 , 
9 .b 94. n. 87, App. p. 347 

— (over slaves), I. 52 ”- 54 , II. 87 
Praecarium, App. p. 354 
Praeibator, li. 61 
Praediatura, ll. 61 

Praedium, H. 61 w. 

— difference between urban and 
rustic, 1. 120, II. 14 rr. 

Praejudicium, iv. 94 n. 

Praes, iv. 13, i6«., 94 
I’racscnptio, iv. 130—137 
Praetcntion of adopted children, II. 
131-140 

— of children (in a testament), 11. 

IVaetextatus, Hi. 220 
Precarium, il. 60, iv. 150 n, 
Privilcgium, H. loi 
Pro hcre\le gestio, 11. 
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Prohatio causae, I. 1^31 
Procinctus, n. loi 
Proculus I. 196 w- 
Procurator, ll. 39, 64, ^53, IV, 84, 
q8 , 10 1 

Proscrijnio Ixmorum^ ill. 330 
Provinciae Caesars, l, 5 
Puhcrtali proximus, Hi. 208 //. 
PukTty, I. 196 


Quarta Falcidiana, H.337 

— Pf|;asiana, Ii. 255 

yuasi- agnation of a suus 11. 

Quasi-contract, ill. 91 w. 
Qu.asi-ddict, 111. 91 w. 
Quasi-pationu^, Ap)r p. 3l9 
Querela inofticioM testament i, ll, 
127 n, 

Quinlub Miicius, i. 18S 
K, 

K.ijnna, ill. 309 
Kalihabitu), il. 95 ft. 

Kecupeiatorc^ I. 20, IV. 46 
105 //. 

Keinancipatio, 1 15 < 7 , n. 

Keplicalio, IV. 126 

Kes corporalcs et incorporalcN, ll. 

12 14 

— (diNuitins of), II. 2 ft. 

— mancipi et nec mamijn, l. 120, 
193, 11. 15-22 

— rchgiosae, H. 4, 6 

— s.anu.ic, II. 8 

— s.acrae, ll. 5 

ReNCiijttnm, I. 7 

Kt^l)on^a Prudentium dclinal, I. 7 
Kcsiipulaiio, IV. I w. 

Rcstipulalio de calumnia, n. 174 
Resiituerc, iv. 144 n. 

Restitutio in integrum, iv. 53 

57 

Roman citizen (frmiman) may the 
as a Latin, ill. 72, 73 
Ruptum, HI. 217 

S. 

Sabinus I- *9^ 

Sacra familiac, 11.55 
Saciamenlum, iv 14—17 


Sale, m. 139—141 
Satisdatio, iv. 88, 89, 96—103 
— “ judicatum solvi, iv. 35, 91 
tulorum, 1. 19(), 200 
Scctiu lK)nonim, App, p. 351 
Sector, IV. 146 ft. 

Senaiusctmsullum, i. 4 

— Chindiannm, 1.84, 91, 160 

— lladiianmn, 1. 30, 56,67,80, 81 

— Liipi et Largi, 111. 6 ^ 

— Neiomaniiin, ll. 197, 2 i 3 , 318, 
220. 322 

— l‘<gadanum, II. 254, 356, 358, 
259, 286 

— '1 ulvjhamim, H. 253, 255, 35H 
Ve^pa^l;uu^In. I. 67, ill. 5 

Sc<}ueHrati(\ App. p. 355 

SeiAius Sulpitiih, 1, 1S8 

Sla\e (»l another apjHnntcil heir,!!. 

S<>i let a s, HI. 148 - 154 
Sohitio, 111, ibH 
.'solutio indtluli. HI 91 
Sohitio j>er crioiein, 11 . 283 
Sprulu.itio, 11 , 79 
Sponsio, IV, i, 13, 91, 93 95 

— de le restitwcnda vel exhil>enda, 
IV. 165 

— praejudieialis iv. 94. 

- pio praede lit is el vindiCKiiaiin, 

tv. 91^- 94 

^jKmsor, HI. 115 

Sponsor only .Ul.ichcd to verbal ob* 
s, HI. 118 

aiid fidepromissors con* 
trasn-rl with fidejussur\, ill. 118 

Spnni, I 64 
StatnhUr, H. 300 
Slalu^ I. 159/7. 

— mutant of its deterniiruition, I. 89 
Slipendi.uy lands, H, 31 
Slipulalio, H. 31, III, 97 «. 

-- etnj)tae et vtndilac hcrolitalis, H, 

— frucluaria, iv. 166 

-■ partis et pro }),irle, H. 354, 257 

- pro prattle Iitis et vindiciaruni, 
IV. 91.^94 

when vonl, HI. 97— 109 
Subscript JO, 1 . 94//. 

Substitutio pupillaris, H, 179—181 
pdlaris, H. 182 
gans, H. 174—178 
^sion (acrpiisiiitm byh App. 
R 35 * 
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Successio (in hereditatibus), ill. 7, 

H, 15 

Sui juris, i. 48, n; et seqq., 138 
Superficies, App. n. 351 
Suusheres, u. 150—158, 186—188, 
III. a~6 

Syngraph, iii. 134 


Talio, III, 213 
Taxatio, iv, 51 
TcstaineiU, ll. loi 

— of a woman, 11. 1/2, 118, 12 1 

— invalid, App. p. 351 
Testamenli faclio, ii. 114, 218, Hi. 

^ , 75 

Tcstamcntum inofiiciosum, 11. 127//, 

— irrilum, ll. 146 

— militis, 11. 109—1 1 1 

— non jure factum, ll. 146 

— i>or acs ct libram, ll. 102 

— ruplum, II. 146 

Titulus (Ic in jus vocando, iv. 46 
Traditio, ll. 19, App. p. 350 
Tributary lands, n. 21 
Transactio, App, p, 359 
Triplicalio, iv. 128 
Tultda of women, 1. 157, 167, 171, 
173-184, 190—195, II. Ill 
Tutor, App, p. 34 H 

— ante neredis iiistitutionein, if. 
230 

— Alilionus, T. 185, 194 

— authorization by, 1. 190, n. 80 
—85 

— cessicius, I. 168 

— dativus, i. 154 

— dalus a riaclorc, 1. 173, 174, 
176, 177, iHo-183 

— fiduciarius, l. i(>6, 167, 175, 194, 

■ iumishing of sureties by, i. 199, 

200 


Tutor legitimus, 1. 172, 173, 179, ll. 
122 

— legitimus (agnate), I. 155—164 

— — (patron), l. 165, 172, 

III. 43 

— optivus, I. 150 

—■ poenae nomine, II. 237 
~ post mortem heredis, 11. 234 

— praetorius, I 184 

— testamentarius, I. 142— 154 
Tutoris petitio, l. 173, 174, 176, 

177, 180-18J 

u. 

Usucapio, II. 41—58, 89, 111. 80, 

IV. 36 

— pro herede, III. 201 

Usufruct, *11. 29, 91, 93, 94 

Usurae fideicommi.ssorum, ll. 280 
Usureceptio, il. 59—61 

Usiis, IV. 3;/. 

Usus, maniis acquired by, I. ni 
Utilis actio, li. 78//., 111. 8l, 84 

V. 

Vadimonium, in. 224, iv. 184— 
187, App. p. 360 

Variae causarum figurae, App. p. 

Vend ilio bon onim, Ii. 154 
pro portionc, II. 155 
Venire diem, IJ. 244//. 

Via, 11. 15 
Vindex, IV. 21, 46 
Vindiealio, 11. ixn.y 194, IV. 5 
Vmdiciae, iv. lOw., 91 — 94 
Vindicta, I. 17, IV. 16 
Vilium furti, ll. 45, 49, 50, 51 

W. 

Witnesses to a testament, n. 104— 
107 
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